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474 ADOPTION 
352 Provisional adoption order; joint application; applicants domiciled 
abroad; continuous care and possession; grant of order to one 
applicant; Adoption Act, 1958, s. 12 (3), s. 3 (1), s. 53 (5).—Domicilec 
and ordinarily resident in the Union of South Africa, a husband and 
| his wife came to England, and on September 28, 1963, they received 
into their joint care an infant whom they took to a house in Cornwall 
belonging to relations of the wife. The husband had business interests 
in London as well as in South Africa and remained in England, some- 
times at the house in Cornwall and sometimes in London, until 
November 4, 1963, when he left England for South Africa, returning to 
England on December 20. Meanwhile the wife remained in Cornwall 
with the infant. On December 19 the wife left the infant to go London 
to meet her husband on his return to England, and both stayed in 
London from December 20 to December 22, returning on December 23 
to Cornwall where they both remained until January 6, 1964. On 
January 7 the husband went to London and stayed there till January 
15, returning on January 16 to Cornwall where he remained until 
January 22. On January 23 he went to London and left for South 
Africa on January 24. The husband and wife jointly applied for a 
provisional adoption order under s. 53 of the Adoption Act, 1958, 
and the summons came before the court on May 11, 1964, so that the 
period of continuous care and possession of the infant required by 
s. 3 (1) and extended to six months in the case of provisional adoption 
ae orders by s. 53 (5) of the Act, would run from November 11, 1963. 
The court found that, despite her visit to London, the wife had 
_— complied with the requirements of the six months’ period, but the 
question arose whether the husband could bring himself within the 
combined operation of s. 53 and s. 12 (3) of the Act of 1958 so that 
both he and his wife were to be deemed to have complied with the 
requirements of s. 3 of the Act as to the period of continuous care 
and possession :—Held, although for the purposes of s. 12 (3) the 
husband should be regarded as having been living with his wife for 
at least one month during the period when he was in England 
(December 20, 1963, to January 24, 1964, inclusive) notwithstanding 
his absence from Cornwall on business, the period within which such 
living together must occur for the purposes of s. 12 (3) as applied to a 
a provisional adoption order by s. 53 (4) was one of three months 
he immediately preceding the date of the order, and, as the husband had 
not lived with his wife in Great Britain within the three months 
at ending May 11, 1964, s. 3 (i) and s. 12 (3) of the Adoption Act, 1958, 
he had not been complied with; accordingly no provisional adoption 
order could be made on a joint application, but, the wife having 
of complied with the requirement of the six months’ period of continuous 
r- care and possession and treating the application as made by the wife 
alone with the consent of her husband, a provisional adoption order 
mn. would be made in her favour. (Re M. (an infant). Ch.D.) ... a aa 


ANIMALS 

Cruelty; captive animal; animal in captivity or confinement; hunted 
stag; fall under vehicle in road; removal by members of hunt; 
killing with knife; Protection of Animals Act, 1911, s. 1 (1) (a), (3), 
s. 15 (c).—By s. 15 (a) of the Protection of Animals Act, 1911, 
“animal ” means captive animal, and by s. 15 (c) a captive animal is 
an animal “ which is in captivity or confinement.” Mere temporary 

— inability to get away does not amount to a state of captivity. A wild 
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stag, which was being hunted, jumped over the hedge of a field on to a 
main road, slipped on the tarmac and fell between the front and rear 
wheels of a stationary furniture van. It was dragged from beneath 
the van by two or three men and partly dragged and partly carried a 
few yards through a gate into an enclosure, where it was killed with 
a knife. The bringing of the stag into the enclosure took five to ten 
minutes and the killing a matter of seconds. An information was 
preferred against the master of the hunt, charging him with cruelly 
terrifying an animal by cutting its throat with a knife, contrary to 
s. 1 (1) (a) of the Act of 1911. The justices held that the stag was not 
an animal within s. 15 (a) of the Act and dismissed the information. 
On appeal by the prosecutor :—Held, that the decision of the justices 
was right. Per Winn, J.: The words “ any captive animal ” in s. 1 (3) 
of the Act of 1911 means any animal which has been subjected to, but 
subsequently released from, a state of captivity. 

Q.B.D.) das — “ve wi 


BASTARDY AND AFFILIATION 
1. Application; complaint dismissed on merits; second complaint based on 


same facts also dismissed; new evidence adduced on second complaint ; 
appeal by complainant to quarter sessions; appeal allowed and order 
made in favour of complainant; evidence adduced on second com- 
plaint available at time of first complaint; jurisdiction of justices 
and quarter sessions to hear second complaint.—In November, 
1961, W a single woman, made a complaint before justices under s. 1 
of the Affiliation Proceedings Act, 1961, alleging that R was the father 
of an illegitimate child born to her in August, 1961. The justices 
dismissed the complaint on the merits. In January, 1962, W preferred 
a second complaint against R in respect of the same birth on the same 
grounds, but on this occasion new evidence was given on behalf of W 
by her brother-in-law. That evidence was available to W on the 
occasion of the first complaint. Justices dismissed the second com- 
plaint also, but on appeal by W to quarter sessions, quarter sessions 
reversed the justices’ decision, allowed the appeal, and made an order 
in favour of W adjudging that R was the father of her child. On 
appeal by R to the Divisional Court :—Held, that the justices and 
quarter sessions had jurisdiction to hear the second complaint since 
(a) the fact that the justices had refused to make an order in favour 
of W on a previous occasion did not render the matter res judicata or 
create any estoppel, and (b) fresh evidence entitling the justices to 
hear the second complaint need not be evidence that was not available 
to the complainant on the first complaint, but only evidence that was 
not in fact given on the first complaint; in the present case the fresh 
evidence was sufficiently substantial to justify quarter sessions 
making an order in favour of the complainant (per Lorp PARKER, C.J., 
and JOHN STEPHENSON, J.), or (per WIDGERY and JOHN STEPHENSON, 
JJ.) it raised different considerations and justified a re-assessment. 
(Robinson v. Williams. Q.B.D.) ‘ 


2. Evidence; corroboration; admission of acts of intercourse with mother 


before conception; Affiliation Proceedings Act, 1957, s. 4 (2).—On 
an application for an affiliation. order the man against whom the order 
was sought admitted two acts of sexual intercourse with the applicant 
mother, one about two months and the other about four months 
before her child was conceived, but he denied any subsequent inter- 
course with her :—Held, the admission was in law capable of constitut- 
ing the corroboration “in some material particular ”’ of the mother’s 


(Rowley v. Murphy. 
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BASTARDY AND AFFILIATION—continued 
evidence, required by the Affiliation Proceedings Act, 1957, s. 4 (2), 
that he also had intercourse with her at the time of conception. 
(Simpson v. Collinson.  C.A.) 


BETTING, GAMING AND LOTTERIES 

1. Betting; licensed betting office; exhibition of prohibited written matter 
on premises; fixed odds coupons containing entry form for betting 
transaction with another bookmaker —_ be exhibited; Betting, 
Gaming and Lotteries Act, 1963, s. 9, 10 (1); Betting (Licensed 
Offices) Regulations, 1960, reg. 3 (2) (a). An bookmaker, the holder 
of a betting office licence, exhibited inside the licensed premises 
‘fixed odds coupons”’ in respect of forthcoming football matches 
which were issued by other bookmakers. Each coupon, in addition 
to a statement of the odds given for the matches, contained spaces 
for the bettor to enter his bets and his name and address :—Held, the 
exhibition of the entry form contained in each of the fixed odds 
coupons was within the prohibition prescribed by reg. 3 (2) (a) of the 
Betting (Licensed Offices) Regulations, 1960, and, although by virtue 
of s. 9 (1) of the Betting, Gaming and Lotteries Act, 1963, licensed 
premises could lawfully be used for effecting betting transactions 
with a bookmaker other than the licensee and it was to be expected 
that the transactions would normally be evidenced by a document in 
writing, yet s. 9 (1) did not override the denen ee v. 
Smith. Crown Court at Liverpool.) 


2. Betting; licensed betting office; prohibition of exhibition of written 
matter inside premises; exception in favour of and information relat- 
ing to events; exhibition of fixed odds coupons containing entry forms 
for betting transactions with another bookmaker; Betting (Licensed 
Offices) Regulations, 1960, reg. 3 (2) (a).—By reg. 3 (2) (a) of the 
Betting (Licensed Offices) Regulations, 1960: ‘The holder of a 
betting office licence shall inside the licensed premises exhibit no 
written matter or sign of any description other than the betting 
office licence and the notice required to be exhibited by para. 1 of 
this regulation, except—(a) in such manner that the matter exhibited 
cannot be read from outside those premises, the rules subject to which 
betting transactions are effected on those premises and information 
relating to events in connexion with which betting transactions may 
be or have been effected thereon...” The appellant, a bookmaker 
who held a betting office licence, exhibited inside the licensed 
premises for the use of customers fixed odds coupons in respect of 
forthcoming football matches supplied by other bookmakers. Each 
coupon stated the odds offered for the various matches and the names 
of the competing teams and contained a space for the punter to enter 
his name and address. The appellant was convicted with an offence 
under s. 10 (1) and sch. 4, r. 3 of the Betting, Gaming and Lotteries 
Act, 1963, in that he failed to comply with reg. 3 (2) (a) of the Betting 
(Licensed Offices) Regulations, 1960, and on appeal by him to quarter 
sessions the conviction was affirmed. On appeal by the appellant to 
the Divisional Court :—Held, that the conviction was right, as the 
coupons contained more written matter than that permitted by 
reg. 3 (2) (a) of the regulations of 1960. (Heaney v. Smith. Q.B.D.) ... 


3. Gaming; betting; licensed betting office; admitting and allowing to 
remain on premises person apparently under the age of 18; separate 
offences; both offences charged conjunctively; information bad for 
duplicity; knowledge, actual or constructive, necessary ingredient of 
offence; Betting and Gaming Act, 1960, s. 5 (1), sch. 2, r. 2—A 
licensed betting office was owned by RB, Ltd., of which company the 
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appellant B was a director. The appellant M was the manager of the 
office. Each was charged on an information that he did ‘‘ unlawfully 
admit and allow to remain” on the premises one L, a person 
apparently under the age of 18 years, contrary to the Betting and 
Gaming Act, 1960, s. 5 (1) and sch. 2, r. 2. Each was convicted. On 
appeal :—Held, that the prohibition in sch. 2, r. 2 that “‘ no person 
. .. Shall be admitted or allowed to remain ” referred to two separate 
acts or incidents, and constituted two separate offences, and that, 
although the informations charged these offences conjunctively, they 
were bad for duplicity under r. 14 (1) of the Magistrates’ Courts 
Rules, 1952, and the convictions must be quashed. Per Curiam: 
The prohibitions in r. 2 are not absolute prohibitions and knowledge 
in some form is necessary to constitute an offence under the rule. 
The knowledge may be actual, or constructive (e.g., shutting one’s 
eyes to the fact that persons apparently under 18 are coming on to 
the premises). (Mallon and Another v. Allon. Q.B.D.) ee — 


4. Gaming; club; chemin de fer; charge fixed and determined before 


playing of “‘ shoe”; no other charge apart from annual subscription 
for membership; natural break on completion of “shoe”; Betting 
and Gaming Act, 1960, s. 16 (1) (c), 7 (b).—Under the Betting and 
Gaming Act. 1960, s. 16 (1) (c) and s. 7 (b), it is a condition of gaming 
in a club being lawful that ‘“ apart from any annual subscription for 
membership of the club, the only other payment required for a person 
to take part in the gaming was of a fixed sum of money determined 
before the gaming began.”” Where there is a natural break in the 
playing of a type of game or series of games, as on the completion of a 
** shoe ” at chemin de fer, there is no reason in law why the session 
for which the charge is made should not end with such natural break 
as opposed to the artificial break involved in, e.g., afternoon or 
evening sessions. Per Curiam: It may well be implicit in s. 16 that 
the gaming must in this respect be conducted reasonably in accordance 
with the general understanding of those who habitually engage in the 
relevant activity as to what is to be regarded as a complete game. To 
resort to an artificial break is only necessary when the game in 
question has no natural break. (Mills v. Mackinnon. Q.B.D.) 


5. Gaming; gaming machine; fruit machine; club; conditions; player 


given choice of hazarding either 6d. or any multiple thereof up to 
2s. 6d.; “stake required to be hazarded not exceeding sixpence”’; 
Betting and Gaming Act, 1960, s. 17 (2) (b).—The appellant was 
convicted of allowing the premises of a club of which he was the 
secretary to be used for the purpose of gaming by means of a gaming 
machine otherwise than in accordance with s. 17 (2) (6) of the Betting 
and Gaming Act, 1960 [re-enacted in same terms by s. 33 of the 
Betting, Gaming and Lotteries Act, 1963] which made it a condition 
“that the stake required to be hazarded in order to play the game 
once does not exceed sixpence.” The game in question was played 
with a machine known as a Console Sega in which a player could 
insert one sixpence or more sixpences up to five and could then, by 
pulling a lever, set in motion four drums which revolved and became 
stationary, revealing a combination of symbols. If a winning 
combination was revealed the player received winnings, which, in the 
case of all winning combinations save one, were in the same proportion 
to the money staked :—Held, the ‘‘ game ”’ referred to in s. 17 (2) (b) 
of the Betting and Gaming Act, 1960, in relation to this machine, 
consisted in pulling the handle of the machine, and was only one game 
whether one sixpence or more sixpences was or were inserted in the 
slot; the stake “‘ required ” to be hazarded to play that game once 
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— BETTING AND GAMING—continued PAGE 
was the minimum stake, sixpence; the section did not provide for a 
maximum stake; and, therefore, the condition of s. 17 (2) (6) was not 

contravened. (Rosenbaum v. Burgoyne. H.L.) wi ss .. 530 
6. Gaming; lottery; statutory exemption; lawful gaming; “playing 
of a game of chance ”’; club with large number of members; members 
given membership cards; digits on cards; no choice by member; 
| only obligation on member to pay weekly subscription; no active 
participation in game; no exercise of skill or choice; Betting and 
Lotteries Act, 1934, s. 21, s. 22 (1); Betting and Gaming Act, 1960, 
s. 21 (1), s. 28.—The respondents controlled a club with a very large 
membership. On election each member was given a card, which bore 
four pairs of digits. The member was not allowed to choose these or 
subsequently to alter them. No obligation was imposed on the 
member beyond that of paying a weekly subscription of ls. The club 
carried on lotteries, which were prima facie unlawful under s. 21 of the 
Betting and Lotteries Act, 1934, but were conducted in circum- 
stances which would amount to lawful gaming within the Betting and 
Gaming Act, 1960. In the games various means were adopted for 
finding the winning number, but no member of the club had to go 
anywhere or do anything in order to participate in any game. Lists 
of prize-winners were published by the club. Informations were 
preferred against the respondents charging them with offences in 
respect of lotteries, contrary to s. 22 (1) (f) and s. 22 (1) (c) (ii) of the 
Betting and Lotteries Act, 1934. The respondents contended that the 
transactions, though lotteries, were exempted from being illegal 
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BETTING AND GAMING—continued 


7.G 


” 


inasmuch as they were ‘‘ gaming ”’ within the meaning of s. 21 (1) of 
the Betting and Gaming Act, 1960. Section 28 of that Act defined 
gaming as “ the playing of a game of chance ” for winnings in money. 
The justices dismissed the informations. On appeal by the prosecu- 
tor :—Held, that there could be no gaming within s. 28 of the Act of 
1960 unless the players did something by way of active participation 
in the game, as by exercising some degree of skill or some choice or by 
doing some physical act, and as, on the facts of the present case, the 
members did none of these things, there was no “ playing of a game 
of chance,”’ and, accordingly, no gaming within s. 28 of the Act of 
1960. The activities were, accordingly, not exempted from being 
unlawful lotteries and the case must be remitted to the justices with 
a direction that the offences were proved. Per Winn, J.: The 
meaning of gaming as defined in the Betting and Gaming Act, 1960, 
is narrower than the meaning that the word has at common law. 
The Betting and Lotteries Act, 1934, and the Betting and Gaming 
Act, 1960, were in substance, repealed and replaced by the Betting, 
Gaming and Lotteries Act, 1963, which came into force on March 28, 
1963. Sections 41 and 42 (1) of this Act replace, respectively, s. 21 and 
s. 22 (1) of the Act of 1934, and s. 38 (2) and s. 42 (2) (b) replace, 
respectively, s. 21 (1) and s. 28 of the Act of 1960. (Director of Public 
Prosecutions v. Regional Pool Promotions, Ltd. Q.B.D.) 


aming; organization of unlawful gaming; club; game in nature of 
roulette; fixed payment before start of each “session ’’; sessions of 
twenty minutes; break of one and a half minutes between each 
session; no natural break; necessity for facilities for play being 
withdrawn for a substantial period; bank in effect held by croupier 
acting as servant or agent of club; Betting and Gaming Act, 1960, 
s. 16 (7) (6); Betting, Gaming and Lotteries Act, 1963, s. 36 (b).— 
By s. 36 (6) of the Betting, Gaming and Lotteries Act, 1963 (which 
re-enacted s. 16 (7) (b) of the Betting and Gaming Act, 1960): ‘‘ In 
any proceedings under this section, gaming shall be held to have 
been conducted in accordance with the conditions set out in para. (c) 
of subs. (1) of this section if it is proved . . . (6) that, apart from any 
annual subscription for membership of the club, the only other pay- 
ment required of a person to take part in the gaming was of a fixed sum 
of money determined before the gaming began; and (c) that no 
person took part in the gaming who was not (i) a member of the club 
... or (ii) a bona fide guest of such a member .. .”” In order to establish 
whether the condition with regard to payment of a fixed sum referred 
to in the aforementioned subsection is fulfilled, the effect of the 
decisions is that, if the game has a natural break, then a payment for 
the game preceding that break makes the gaming lawful; but where 
there is no natural break, then the only payment which can be 
required is one which will entitle the player to play until the facilities 
of play are withdrawn for a substantial period. Where a game in the 
nature of roulette was being played, the duration of each session 
was twenty minutes, and the interval between each session was 
about a minute and a half:—Held, on the facts, that the facilities for 
play were not withdrawn for a substantial period, and that gaming 
was, accordingly, unlawful. Per Pautu, J.: Any game of roulette 
where the croupier is acting as a servant or agent of the club and the 
club is, in effect, holder of the bank does not come within s. 36 of the 
Act of 1963 at all, since the club is not “‘ a member of the club ” or 
** a guest of such a member ” within s. 36 (c) and, by being the bank, 
is taking part in the gaming and so contravening s. 36 (c). (Kelland 
v. Raymond. Q.B.D.) ; pas as ‘nei 
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AGE PAGE 


C 
| CHILDREN AND YOUNG PERSONS 

Child; care; local authority; child boarded out with foster parents; 

notice given by child’s mother to local authority that she wished to 

assume care of child; application by local authority to make child 

ward of court and commit care and control to foster parents; applica- 

tion by mother for order that child cease to be ward with a view to 

his being returned to her; jurisdiction of court to make interim 

| order placing infant in charge of any person whom it thought proper; 

Children Act, 1948, s. 1 (3).—The mother of an infant born on April 3, 

1959, was then, and she remained, separated from her husband who 

took no part in the proceedings. On April 13, 1959, the infant was 

received into the care of the local authority and was forthwith placed 

with foster parents, a married couple with whom the infant had 

| remained ever since. The local authority never exercised its powers 

to assume parental rights under s. 2 of the Children Act, 1948. In 

| January, 1963, the mother notified the local authority of her desire to 

take over the care of the infant under s. 1 (3) of the Act of 1948. The 

foster parents and the local authority applied by summons dated 

February 15, 1963, for the infant to be made a ward of court and for 

the care and control of the infant to be committed to the foster 

150 parents until further order. The mother applied by summons dated 

April 10, 1963, for an order that the infant cease to be a ward of 

court with a view to the infant’s immediate return to her:—Held, 
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CHILDREN AND YOUNG PERSONS—continued PAGE 
when the mother notified the local authority their right tc keep the 
infant in their care ceased, and not only were the mother’s common 
law rights revived, but also the jurisdiction of the court in relation to 
the infant became fully effective, so that it was open to any person 
interested to apply for an order concerning the care and control of 
the infant, and in appropriate circumstances the court had jurisdiction 
to make an interim order placing the infant in the charge of any 
person the court thought proper; however, in all the circumstances 
of the case the court would not grant the mother’s application that the 
infant cease to be a ward of court, but would continue the wardship, 
leaving the infant with the foster parents until the final determination 
of the matter, and would take an undertaking from the foster parents 
and the local authority to bring on the application for hearing with 
all due diligence. (Re R. (K.) (an infant). Ch.D.) wie eae ae 7 


COMPULSORY PURCHASE 

1. Compensation; agreement for lease; estate contract not registered 
in respect of tenant’s interest; notice to treat not served on tenant; 
tenant’s right to compensation.—Since the date of the death of the 
testatrix on January 5, 1953, her son, the plaintiff, had occupied 
certain business premises by exercising his option under cl. 7 of his 
mother’s will which directed the trustees to allow him to use and 
occupy those premises for so long as he should desire on payment of a 
weekly rent of 30s. and on condition that he should keep them in good 
repair. The plaintiff’s interest under the tenancy agreement resulting 
from the exercise of the option had not been registered as an estate 
contract under s. 13 (2) of the Land Charges Act, 1925. In 1960 the 
local authority made a compulsory purchase order in respect of the | 
premises, and in due course served notice to treat on the plaintiff, 
which he accepted on behalf of the trustees, but no notice was served 
on him separately in respect of his tenancy because the authority mis- 
takenly believed that he was merely a weekly tenant, whereas he had 
an agreement with the trustees for a tenancy for life determinable by 
him at any time. By s. 149 (6) of the Law of Property Act, 1925, that | 
tenancy took effect as a tenancy for 90 years determinable on the 
death of the plaintiff. The purchase of the premises had not been | 
completed :—Held, the local authority was bound to serve notice to 
treat on the trustees, as freeholders, and separately on the plaintiff as 
being in occupation under an agreement for a lease, and in due course 
to pay compensation to the trustees on the site value basis and to the 
plaintiff on a full compulsory purchase value basis in respect of his 
interest under the tenancy agreement, which was an interest within 
para. 6 (2) of sch. 2 to the Housing Act, 1957, and existed ai the date 
of the notice to treat, aotwithstanding that there had been no | 
registration of an estate contract under s. 13 (2) of the Land Charges 
Act, 1925. (Blamires v. Bradford Corporation. Ch.D.) one ... 400 


2. Compensation; injurious affection; compensation limited in respect 
of injury from works on land acquired from householder; Lands 
Clauses Consolidation Act, 1845, s. 63.—The Minister of Transport 
acquired compulsorily a piece of land, being part of a field belonging 
to the claimant who owned a neighbouring house. To avoid acquisi- 
tion of the land taken would have involved constructing a trunk road 
two hundred yards further east, which would have eliminated the 
considerable annoyance to the claimant arising from noise, vibration, 
smoke and vehicle lights from traffic on a part of the road which was 
on land that had not been acquired from him. He claimed compensa- 
tion on the basis of the injurious affection to his house from the 
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CoMPULSORY PURCHASE—continued PAGE 
annoyance caused by traffic on the road, not only where the road was 
on land acquired from him, but also where it was on land not so 
acquired :—Held, compensation under s. 63 of the Lands Clauses 
Consolidation Act, 1845, did not extend to injurious affection 
attributable to works on land not acquired from the claimant, and, 
therefore, the claimant was entitled to compensation for injurious 
affection only in respect of that attributable to traffic on the piece 
of land acquired from him. (Minister of Transport v. Edwards. C.A.) 200 


| 3. Notice to treat; waiver; compulsory purchase by council for housing 


AGE 


purposes; council’s subsequent intention to sel] part of land to county 
council for education purposes; Housing Act, 1957, s. 105 (1) (a), (6); 
validity of notice to treat; need for registration at Land Registry ; Land 
Charges Act, 1925, s. 10 (1), class c. (iv).—An urban district council 














7 made a compulsory purchase order for housing purposes of a parcel 
of land owned by a predecessor in title of the plaintiffs. This land was 
part of a larger area in respect of which the council had been granted 
planning permission for development as a comprehensive housing estate 
subject to a condition, inter alia, that land in the area should be provi- 
ded for education purposes. The order was confirmed by the Minister 
and the council served a notice to treat which was registered as a local 
land charge in the local land charges register, but not at the Land 
Registry. Notice of entry was also served, but the land was not 
actually acquired before the plaintiffs became the owners of the land. 
Subsequently, the council decided to sell part of the plaintiffs’ land 
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CoMPULSORY PURCHASE—continued 


after acquisition to the county council for the purposes of erecting 
a school and the Minister gave his approval in principle to the sale. 
The plaintiffs contended that (i) the notice to treat was invalid as the 
council had waived or abandoned it; and (ii) the notice to treat was 
void as against them as it had not been registered at the Land 
Registry :—Held, (i) the notice to treat was not invalid because (a) the 
plea of waiver or abandonment was in fact a plea that the council had 
acted ultra vires, (b) the council had not acted ultra vires since the 
matter should be looked at broadly and the acquisition of the land 
was authorized generally for the purposes of the Housing Acts, 
including ancillary purposes so as to form a balanced housing estate 
with ancillary facilities and it would be wrong to restrict its acquisition 
for the purposes of houses, (c) the council could in any event rely on 
s. 105 (1) (6), of the Housing Act, 1957, as an agreement to exercise 
the power of sale conferred by that section could be validly made 
before the acquisition of the land had been completed with a view to 
its being carried into effect when the acquisition was completed; (ii) 
the notice to treat was not an estate contract within the Land 
Charges Act, 1925, and was, therefore, not registrable at H.M. Land 
Registry. (Capital Investments, Ltd. v. Wednesfield Urban District 
Council. Ch.D.) ... ae esis eal ea —_ one me 


CRIMINAL LAW 


1A 


2. A 


3. A 


ffray; ingredients of offence; ‘‘ public place ’’.—For there to be an 
“ affray ’’ so as to render liable any person taking part in it to con- 
viction of the offence of unlawfully fighting and making an affray in 
a public place there must be two or more persons fighting in a public 
place and the character of the fighting such that it might well frighten 
any ordinary passer-by. The prosecution need not prove that any 
passer-by was in fact frightened. Whether or not a place is ‘“‘ public ”’ 
is a question of fact for the jury. It means a place where members 
of the public gather or which they frequent. (R. v. Mapstone and 
Others. Monmouthshire Autumn Asz.)... re nae -_ ws 


ppeal; fresh evidence; production of ‘‘ thing connected with the 
proceedings . . . necessary for the determination of the case’; tape 
recording in possession of person not party to the proceedings; 
Criminal Appeal Act, 1907, s. 9 (a); Criminal Appeal Rules, 1908, 
r. 32 (b), (c).—Order under s. 9 (a) of the Criminal Appeal Act, 1907, 
for the production by a person not a party to the proceedings of a 
tape recording alleged to contain conversations, subsequently to the 
appellant’s trial, between a witness at the trial, and other persons, 
which referred to matters involved in the trial, as a “‘ thing connected 
with the proceedings . . . necessary for the determination of the case.” 
(R. v. Gordon. C.C.A.) 


ppeal; fresh evidence; ‘‘ person charged ’’; co-prisoner who pleaded 
at trial; co-prisoner not willing to give evidence on behalf of appellant ; 
subsequent willingness to testify on appeal; wife of prisoner; 
competence; Criminal Evidence Act, 1898, s. 1.—C pleaded guilty to 
conspiracy to stop a mail (count 1) and to receiving part of the 
proceeds of the robbery of the mail (counts 3, 4 and 5). The Crown 
did not proceed against him for the robbery of the mail (count 2). 
He was put back in custody to receive sentence after the trial of his 
co-prisoners. B was convicted of the conspiracy and robbery (counts 
1 and 2); he was also charged with receiving part of the proceeds of 
the robbery (counts 6, 7 and 8), but no verdict was taken on those 
counts. B’s conviction on count 2 was subsequently quashed by the 
Court of Criminal Appeal. B did not call C as a witness at his trial, 
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CrimInaL Law—continued PAGE 


because it was believed that he would be unwilling to testify on B’s 
behalf, nor did B call his wife, who was unreliable as a witness. On 
appeal by B, he sought leave to call fresh evidence, namely C, who, 
it was said, was now willing to testify for B, and B’s wife:—Held, 
refusing the application, (i) that, as C was not being charged with an 
offence actually within the consideration of the jury at the time of B’s 
trial, he was not to be regarded as a “ person charged ” within the 
meaning of s. 1 of the Criminal Evidence Act, 1898, and was, accord- 
ingly, both a competent and compellable witness at the trial, and 
that his evidence could not be deemed “ fresh evidence ’’ on that 
ground; (ii) that his evidence could not become “ fresh evidence ”’ 
merely by reason of the fact that he was unwilling to testify at the 
time of the trial, but willing to do so on the appeal; (iii) that B’s 
wife, though not a compellable witness at the trial, was a competent 
witness, and that her position on the appeal was exactly the same as 
it had been at the trial. In the case of B the court held that con- 
victions on counts 6, 7, and 8 should be substituted for the conviction 
on count 2, and passed concurrent sentences of 14 years’ imprisonment 
on these counts. They also reduced the sentence on count 1 to a concur- 
rent term of 14 years’ imprisonment. (Rv. Boal and Another. C.C.A.) 


4. Autrefois acquit; acquittal of charge of murder; conviction of robbery 
with violence.—Arising out of an armed raid two indictments were 
preferred against the appellant, one charging him (together with 
three others) with the murder of H, the second charging him (together 
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CRIMINAL Law—continued PAGE | (i 
with three others) with the robbery with violence contrary to s. 23 (1) 
(a) of the Larceny Act, 1916, namely, that being armed with firearms | 
he robbed one D. At the trial of the first indictment for murder the 
appellant put forward two defences, an alibi, and, alternatively, that 
he did not have the necessary intent to murder. All four accused 
were found guilty of murder and the trial Judge ordered the second | 
indictment against the appellant to remain on the file marked not 
to be proceeded with without the leave of the court or the Court of | 
Criminal Appeal. Subsequently the Court of Criminal Appeal allowed 
an appeal by the appellant against his conviction of murder on the 8. | 
ground of misdirection on his defence of an alibi, and pursuant to 
s. 4 (2) of the Criminal Appeal Act, 1907, directed judgment and 
verdict of acquittal to be entered. The court then gave leave to 
proceed with the second indictment. When that indictment came on | 
for trial the Judge directed the jury to reject a plea of autrefois acquit, 
but he indicated that, if he had had a discretion, he would have | 
stayed the second indictment on the ground that it involved re-trial » oI 
of the issue of identity decided in the appellant’s favour by the 
judgment of the Court of Criminal Appeal on the first indictment. 
Trial of the second indictment proceeded before a different Judge 
who also rejected a plea of autrefois acquit. At this trial the appellant 
put forward the same defence as he had advanced at the first trial, 
viz., that he had not taken part in the armed robbery, and evidence 
given at the first trial was given again. The appellant was convicted 
of robbery with violence. He appealed against this conviction to the 
Court of Criminal Appeal on the grounds (among others) that the 
plea of autrefois acquit should have succeeded, and his appeal was 
dismissed :—Held, the plea of autrefois acquit was inapplicable because | 
the essentiai ingredients of the offences (viz., robbery and murder) were 


not the same, nor would the evidence necessary to sustain a charge of ] 
robbery suffice to prove facts on which the appellant might have been 
found guilty on the first indictment of murder or manslaughter; Mo 
therefore, the appeal would be dismissed. (Connelly v. Director of 
Public Prosecutions. H.L.) oes owe oes eee Sea -.. 418 | ] 


5. Bankruptcy; presentation of bankruptcy petition; fraudulent 
removal by bankrupt of property; burden of proof; Bankruptcy 
Act, 1914, s. 154 (1), para. 5, as amended by Bankruptcy (Amendment) 
Act, 1926, s. 5 (1).—Where a bankrupt is charged with having fraudu- 
lently removed part of his property to the value of £10 and upwards 
after the presentation of the bankruptcy petition, contrary to s. 154 
(1), para. 5, of the Bankruptcy Act, 1914 the onus of proof never 
shifts to the defence, and the burden rests throughout on the prosecu- 
tion of proving all the ingredients of the offence. Dictum of Avory, J., 
in R. v. Governor of Brixton Prison, ex parte Shure _— 1 K.B. 127, 
at p. 130, criticised. (R. v. Lusty. C.C.A.) vee 334 


6. Case Stated; point of law open to defence; point not raised before 
justices; consideration by Divisional Court.—On an appeal by Case 








Stated, the Divisional Court should entertain and determine a point yy 
of pure law open, on the facts found in the Case, to an appeliant mothe 
convicted on a criminal charge, when the point of law is one which, love a 
if good, might afford the appellant a defence, even though the point threat 
was not raised prior to conviction. (Whitehead v. Haines. Q.B.D.).... 372 pom 
7. ‘‘Engine”’ calculated to inflict grievous bodily harm; meaning of bod 
“engine ’’; mechanical contrivance essential; electrical device _ 
consisting of two electric wires intended as trap; Offences against 101 


the Person Act, 1861, s. 31.—By s. 31 of the Offences against the Write f 
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PAGE | (CRIMINAL LAw—continued PAGE 
Person Act, 1861: “‘ Whosoever shall set or place . . . any spring gun, 
| man trap or other engine calculated to . . . inflict grievous bodily 
| harm, with the intent that the same or whereby the same may .. . 
inflict grievous bodily harm upon a. . . person coming in contact 
| therewith, shall be guilty of a misdemeanour ...”’ “ Engine ”’ in the 
section has the limited meaning of a mechanical contrivance, and does 
| not include an electrical device consisting of two electric wires set as 
and intended as a trap. (R. v. Munks. C.C.A.) .. wan . ; 77 


8. Evidence; admissibility; statement to police officer by pean in 
| custody; questions by police officers during period of custody; 
questions relating to offences other than for which defendant taken 
into custody.—Under both the former and the present Judges’ 
Rules a police officer may under caution question a defendant who is 
in custody with regard to offences other than that for which he was 

| taken into custody. (R. v. Buchan. C.C.A.) ... bis neve a ae 


, 9. Evidence; character of prisoner; cross-examination on previous 

convictions; prisoner who “ has given evidence against ” co-prisoner ; 
| what constitutes giving evidence against; test objective and not 
subjective; Criminal Evidence Act, 1898, s. 1 (/) (iii)—The test to 
determine whether a person has “given evidence against’ a co- 
prisoner within the meaning of s. 1 (f) (iii) of the Criminal Evidence 
Act, 1898, is objective and not subjective, namely, whether it has 
undermined the co-prisoner’s defence or tended to support the case 
for the prosecution. If this test is fulfilled, the evidence has been 
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10. 


11. 


“‘ given against’ the co-prisoner. It is not further necessary that 
there should have been an accusatory element in the evidence or that 
the prisoner who gave it should have intended to attack his co- 
prisoner. Mere conflict between a version of fact given by one prisoner 
and a version given by another prisoner is quite insufficient to bring 
the case within s. 1 (f) (iii) of the Act of 1898. The conditions of the 
sub-paragraph are not satisfied unless, in addition to conflict, it can be 
clearly seen that the version of the prisoner who is said to be vulnerable 
to cross-examination tends to support in a material respect the case for 
the prosecution against the co-prisoner or to undermine the defence 
of the co-prisoner. Where a prisoner has “‘ given evidence against ” a 
co-prisoner in the sense aforementioned, he cannot claim immunity 
from cross-examination on previous convictions or bad character on 
the ground that he was only asserting matters necessary for his 
defence. It would only be very rarely or in unusual circumstances 
that an answer given by a prisoner to a question from the Judge could 
properly be regarded as sufficient alone to deprive of his immunity 
under proviso (f) to s. 1 of the Act of 1898 by reason of subpara. (iii). 
The statement in R. v. Prater (1960) 124 J.P. 176, that it is desirable 
in cases where a person may be regarded as having some purpose of 
his own to serve, the warning against uncorroborated evidence should 
be given, if it be a rule, is a rule of practice only, and is not a rule of 
law. (R. v. Stannard and Others. C.C.A.) 


Evidence; corroboration; witness with purpose of his own to serve; 
direction to jury.—The test to determine whether a person has 
“* given evidence against ’’ a co-prisoner within the meaning of s. 1 (f) 
(iii) of the Criminal Evidence Act, 1898, is objective and not subjective, 
namely, whether it has undermined the co-prisoner’s defence or tended 
to support the case for the prosecution. If this test is fulfilled, the 
evidence has been “ given against ” the co-prisoner. It is not further 
necessary that there should have been an accusatory element in the 
evidence or that the prisoner who gave it should have intended to 
attack his co-prisoner. Mere conflict between a version of fact given 
by one prisoner and a version given by another prisoner is quite 
insufficient to bring the case within s. 1 (f) (iii) of the Act of 1898. 
The conditions of the sub-paragraph are not satisfied unless, in 
addition to conflict, it can be clearly seen that the version of the 
prisoner who is said to be vulnerable to cross-examination tends to 
support in a material respect the case for the prosecution against the 
co-prisoner or to undermine the defence of the co-prisoner. Where 
a prisoner has “ given evidence against ’’ a co-prisoner in the sense 
aforementioned, he cannot claim immunity from cross-examination on 
previous convictions or bad character on the ground that he was 
only asserting matters necessary for his defence. It would only be 
very rarely or in unusual circumstances that an answer given by a 
prisoner to a question from the Judge could properly be regarded as 
sufficient alone to deprive of his immunity under proviso ( f) tos. 1 of 
the Act of 1898 by reason of subpara. (iii). The statement in R. v. 
Prater (1960) 124 J.P. 176, that it is desirable in cases where a person 
may be regarded as having some purpose of his own to serve, the 
warning against uncorroborated evidence should be given, if it be a 
rule, is a rule of practice only, and is not a rule of law. (R. v. Stannard 
and Others. C.C.A.) sin ah is nae shi oA 

Evidence; fingerprints; person in legal custody; no caution 
administered; admissibility —There is no principle to be derived 
from the Judges’ Rules or elsewhere that requires that a caution shall 
be administered before fingerprints are taken from a person in legal 
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PAGE CrmminaL Law—continued PAGE 
custody. Evidence of fingerprints taken in such circumstances is, 
accordingly admissible, subject to the court’s overriding discretion to 
| exclude the evidence where it . been obtained lacus 7 or by a 

trick, threat or bribe. (Callis v. Gunn. Q.B.D.).. sis : “ 41 


| 12. Evidence; hearsay; charge of receiving sieie motor cars; records 
of identifying numbers of cars taken at factory; production of copies 
| by witness in charge of records.—At the trial of the appellant on 
charges of conspiracy and receiving stolen motor cars the learned 
Judge permitted the prosecution to adduce evidence of a witness in 
charge of the records that were kept of every car built at a manu- 
facturer’s works. At the works when each car was being completed a 
workman filled in a card which contained the engine and chassis 
numbers of the car and also the cylinder block number. This block 
number was indelibly stamped on the engine and could not be 
| removed. The cards were microfilmed and then destroyed. The 
relevant microfilms were extracted and the numbers shown on them 
were scheduled for the purpose of the trial. The schedules and films 
were produced by the witness and showed that the cylinder block 
numbers of the cars in question were those of stolen cars:—Held, 
(Lorp PEARCE and Lorp Donovan dissenting), the witness producing 
the films and schedules could only say that a record made by some- 
294 one else showed certain things; that was hearsay evidence; and, 
77 therefore, it should not have been admitted. (Myers v. Director of 
Public Prosecutions. H.L.) ae vat des sos ~~ a 
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CRIMINAL Law—continued PAGE 
13. Explosive substance; possession; aiding and abetting possession; 
whether offence known to law; ingredients of offence; Explosive 
Substances Act, 1883, s. 4 (1).—Aiding and abetting a person charged | 
with the possession of explosives, contrary to s. 4 (1) of the Explosive 
Substances Act, 1883, is an offence known to the law and is established 
if it is proved that the defendant (a) knew that the principal offender 
had explosives in his possession or under his control; (b) knew facts 
giving rise to a reasonable suspicion that the principal offender did 
not have such explosives in his possession or under his control for a 
lawful object; (c) was present actively encouraging or in some way 
helping the principal offender in the commission of the offence. (R. v. 
McCarthy. C.C.A.) _ nme - “ ane ie oe §6=—s BG 


14. Jury; right to stop case; whether J iin should invite jury to stop 
case.—On the adjournment on a Friday evening of a trial for driving 
whilst unfit to drive through drink, the Judge had not completed his 
summing-up. He had dealt with the case for the prosecution, but had 
not dealt with the case for the defence, and he intimated to the jury 
that he would do this when the court resumed on Monday morning. 
He did this, and when at the conclusion of the summing-up he 
invited the jury to consider their verdict, the foreman, without con- 
sulting any other member of the jury, said that they found the 
defendant guilty. In answer to a question by the Judge, the foreman 
said that the jury had made up their minds before coming into the 
court that morning :—Held, the conviction must be quashed as, unless 
the jury were going to acquit, it was their duty to listen to the 
summing-up with regard to the defence. Per Curiam: It may be that | 








the time has come when a Judge should rarely, if ever, invite a jury to 
stop a case if he feels that the case for the prosecution is unsatisfactory, 


and that he should more often take upon himself the responsibility of 


telling the jury that there is no satisfactory evidence on which they 
could convict, and, accordingly, direct an — (R. v. Young. 
C.C.A.) AE: ies +e aan is - : nn ... 352 | 


15. Jury; verdict; conclusion of summing-up weet defence not 
yet dealt with; verdict apparently reached before summing-up 
concluded; conviction quashed.—On the adjournment on a Friday 
evening of a trial for driving whilst unfit to drive through drink, the 
Judge had not completed his summing-up. He had dealt with the 
case for the prosecution, but had not dealt with the case for the 
defence, and he intimated to the jury that he would do this when the 
court resumed on Monday morning. He did this, and when at the 
conclusion of the summing-up he invited the jury to consider their 
verdict, the foreman, without consulting any other member of the jury, 
said that they found the defendant guilty. In answer to a question by 
the Judge, the foreman said that the jury had made up their minds 
before coming into the court that morning:—dHeld, the conviction 
must be quashed as, unless the jury were going to acquit, it was their 
duty to listen to the summing-up with regard to the defence. Per 
Curiam: It may be that the time has come when a Judge should 
rarely, if ever, invite a jury to stop a case if he feels that the case for 
the prosecution is unsatisfactory, and that he should more often take 
upon himself the responsibility of telling the jury that there is no 
satisfactory evidence on which they could convict, and, accordingly, 
direct an acquittal. (R. v. Young. C.C.A.) ‘a aoe aoe 


16. Keeping a brothel; “ brothel’’; premises used by two women for 
illicit sexual intercourse with men; one woman tenant of premises; 
“ assisting in management of brothel”’; Sexual Offences Act, 1956, 
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CriMINAL Law—continued PAGE 
s. 33.—Where two women bring men to premises for the purpose of 
fornication taking place there the premises are a “ brothel,” and the 
fact that one of the women was tenant and occupier of the premises 
does not prevent the premises from being a brothel. The words 
“ assisting in the management of a brothel” normally contemplate 
the position where a man conducts the brothel, not living there 
himself, with the assistance of a woman on the premises who helps 
in the management. A woman who has some say in what goes on 

| on the premises in the circumstances referred to may be convicted of 


PAGE 


assisting in the management. (Gorman v. Standen. Palace-Clark v. 

Same. Q.B.D.) +46 — pa sie ne wes oe — 28 
191 | 17. Larceny; restitution order; enforceability in civil court; stolen 
money belonging to plaintiffs deposited by defendant in banks; 
right to declaration of plaintiffs’ ownership; Larceny Act, 1916, 
s. 45, s. 46.—The defendant was convicted of breaking and entering 
a branch of the plaintiff bank and stealing from it the sum of 
£27,136 5s. 6d. in cash and a quantity of jewellery. Shortly after the 
offence he had opened accounts with the N Bank in Scotland and 
with the Post Office Savings Bank, and had deposited with them 
sums of £3,000 and £1,000 respectively. On his arrest he had made 
a written statement, which he later repudiated, admitting the 
offence and saying that he wished to transfer the money in the N 
Bank to the plaintiff bank by way of compensation. At Assizes a 
restitution order was made directing that the money in both the N 
Bank and the Post Office Savings Bank should be repaid to the 
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plaintiff bank. Although the order stated that it was made in conse- 
quence of the defendant’s conviction and identified the money as 
that deposited by him, it did not expressly name the defendant as 
the person to whom it was directed. The defendant failed to comply 
with the restitution order, and the plaintiff bank brought a civil 
action for money had and received, for declarations that the money 
deposited by the defendant and the right to recover it were the 
property of the plaintiff bank, and for an order directing repayment 
of that money:—Held, the restitution order was binding and 
enforceable against the defendant as in the circumstances of the case 
no other interpretation could be placed on the order than that it was 
made against and directed to none other than the defendant; by 
depositing the money with the two banks the defendant had acquired 
a cause of action to require repayment from the banks of like sums and 
the choses in action thus acquired by the defendant were “ property ” 
within the meaning of s. 46 of the Larceny Act, 1916;. the plaintiffs 
were entitled to a declaration that the £1,000 deposited with the 
Post Office was their property; and they were further entitled to 
judgment for the £3,000 deposited with the bank in Scotland by virtue 
of R.S.C., Ord. 42, r. 24. Per Epvmunp Davis, J.: Since a restitution 
order is aimed at the person in possession of the stolen property, who 
may or may not be the convicted felon, it is always desirable that the 
person or body to whom it is directed should be orn (Barclays 
Bank, Ltd. v. Milne. Q.B.D.) we ‘ aa ee 


18. Magistrates; costs; award to defence; summons withdrawn before 


commencement of trial or inquiry; Costs in Criminal Cases Act, 1952, 
s. 5 (2), s. 6 (3).—K preferred an information against the applicant, 
charging him with causing grievous bodily harm, contrary to s. 20 of 
the Offences against the Person Act, 1861. Before the hearing K’s 
solicitors wrote to the applicant’s solicitors informing them that no 
evidence would be offered at the hearing, that the Director of Public 
Prosecutions did not intend to intervene, and that it was presumed 
that the applicant could not ask for costs. The applicant replied 
stating that he was going to ask for costs. At the hearing K’s 
solicitor informed the magistrate that he wished to offer no evidence 
against the applicant and asked that the summons be marked “‘ with- 
drawn ’’. He also informed the magistrate that he had notified the 
applicant of the course which he proposed to take in order to save the 
applicant from having to come to answer the information. The magis- 
trate marked the register ‘“‘ withdrawn’. Counsel for the applicant 
asked for costs, and the magistrate came to the conclusion that, 
having, as a matter of discretion, allowed the process to be withdrawn, 
he had no power to deal with costs. The applicant applied for an 
order of mandamus directing the magistrate to consider the question 
of costs:—Held, that the application must fail, because, where the 
prosecution is allowed to withdraw process, in the case of a trial, 
before the trial has started, or, in the case of an inquiry, before the 
inquiry has begun, there is no provision in the Costs in Criminal Cases 
Act, 1951, which wili enable the defendant to recover costs. Per 
Curiam: Where an application is made by the prosecution to with- 
draw an information and counsel for the defendant is in court, the 
magistrate, before deciding on the exercise of his discretion, should 
invite counsel to express his views; if the defendant is in person, the 
magistrate should explain to him the difference between dismissal 
and withdrawal and allow him to address the court on the manner in 
which the discretion should be exercised. (R. v. Phipps. Hx parte 
Alton. Q.B.D.) - ee aa nae 
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19. Magistrates’ court; summary trial; unequivocal plea of guilty; 
direction that conviction be entered in court register; remand in 
custody and adjournment for service of notice under Commonwealth 
Immigrants Act, 1962; subsequent application to withdraw plea; 
refusal by magistrate to grant leave; applications for mandamus and 
certiorari; Magistrates’ Courts Act, 1952, s. 13 (3).—What is needed 
to amount to conviction on summary trial at a magistrates’ court is the 
acceptance by the court of an unequivocal plea of guilty. The appli- 
cant was charged before a metropolitan magistrate with assaulting 
a police officer in the execution of his duty and with being found by 
night in possession of housebreaking implements. He was represented 
by a solicitor and an unequivocal plea of guilty was made to both 
charges. The magistrate accepted the pleas and, pursuant to his 
powers under s. 13 (3) of the Magistrates’ Courts Act, 1952, directed 
that convictions be entered in the court register. He then remanded 

| the appellant in custody, and adjourned the case to enable notices 

under s. 8 (1) of the Commonwealth Immigrants Act, 1962, to be 
| served. At the expiration of the period of remand, counsel for the 
applicant asked for leave to withdraw the pleas of guilty and for pleas 
of not guilty to be entered instead. The magistrate refused leave and 
the applicant applied for an order of mandamus directing the magis- 
trate to enter pleas of not guilty or for an order of certiorari to quash 
the convictions :—Held, that where an unequivocal plea of guilty has 
been accepted in a magistrates’ court, the court is functus officio with 
regard to conviction or acquittal; in the present case the pleas of 
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guilty were unequivocal and had been accepted by the court at 
the latest when the order for adjournment was made; and, therefore, 
neither mandamus nor certiorari could issue. (R. v. Guest. Ha parte 
Anthony. Q.B.D.)... _ one a 


20. Official secrets; interference with member of H.M. Forces “ in the 
vicinity of ” a prohibited place; meaning of phrase; commission of 
offence in prohibited place; Official Secrets Act, 1920, s. 3.—By the 
Official Secrets Act, 1920, s. 3: ‘‘ No person in the vicinity of any 
prohibited place shall obstruct, knowingly mislead or otherwise 
interfere with or impede . . . any member of H.M.’s Forces engaged 
on guard, sentry, patrol or other similar duty in relation to the 
prohibited place .. .”” The words “ in the vicinity of” mean “ in or 
in the vicinity of ” any prohibited place. (Adler v. George. Q.B.D.) ... 


21. Robbery; ingredients of offence; taking in presence of victim; 
power of victim to exercise immediate control of property apart from 
fear.—The offence of robbery where the taking is not from the person 
of the victim but is permitted through fear is confined to cases in 
which the taking is in the victim’s presence in the sense that, but for 
the fear, he could and would exercise immediate control of the 
property and not merely would go elsewhere to exercise such control. 
(R. v. Desmond. R. v. Hall. C.C.A.) sn eae 


22. Sentence; conspiracy; conspiracy to obstruct course of justice; 
premises used as base of operations in connexion with robbery of 
mail train; conspiracy to obstruct police in execution of duty; 
distinction between the two offences.—The three appellants were 
convicted of conspiracy to obstruct the course of justice (count 12) 
and were sentenced respectively to five, five and three years’ imprison- 
ment. The particulars of offence alleged that they conspired together 
to conceal the identity of the person who had agreed to buy farm 
premises which had been used by the robbers of a mail train as a base 
of operations by making false statements to the police engaged in the 
investigation of the robbery. The substantial ground of the appellants’ 
appeal against sentence was that, as the particulars of overt acts of 
conspiracy alleged nothing more than that the appellants, acting 
together, had wilfully obstructed the police in the execution of their 
duty, for which the maximum penalty was two years’ imprisonment 
under s. 38 of the Offences against the Person Act, 1861, or a fine of 
£5 or two years’ imprisonment in default under the Prevention of 
Crimes Amendment Act, 1885, the maximum penalty for this con- 
spiracy should be so limited :—Held, that a conspiracy to obstruct the 
course of justice was different in its nature from a conspiracy to 
obstruct the police in the execution of their duty, and that the latter 
kind of conspiracy might not be concerned in any way with the 
course of public justice, but might have as its object the obstruction 
of the police in the execution of their duty to maintain public order ; 
in the present case the conspirators, by obstructing the police in the 
execution of their duty, sought to attain their object of obstructing 
the course of public justice, and the obstruction of the police was a 
means to an end, not an end in itself; to employ such means might 
be reprehensible, but to conspire to use such means to obstruct the 
course of justice might be more reprehensible and require more 
severe punishment; the particulars of offence did no more than 
specify the means by which the appellants sought to attain their end; 
and, therefore, there was no ground for interfering with the sentence 
which had been passed. Per Curiam: Even if the object of the con- 
spiracy had been the obstruction of the police (which it was not), in 
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the circumstances of the case, the unlawful combination of the 
appellants to achieve that end would have changed its direction and so 
enforced its mischief that the joint act might properly be treated as a 

585 different and more serious crime. (R. v. Field and Others. C.C.A.) ... 


23. Sentence; exceptional sentences for exceptional crime; conspiracy to 
stop mail; armed robbery of mail.—A mail train was halted by 
means of interference with the signals and was attacked by a gang of 
robbers, who were heavily disguised and armed. They disconnected 
the high-value package coach from the engine and compelled the 
driver, who had been violently assaulted, to drive it some distance 

down the track. They then forced their way into the coach, inflicted 
lesser violence on the occupants and stole 128 mailbags, containing 

about £2,500,000 in money. The appellants were all convicted of 
conspiring to stop a mail, for which they were each sentenced to 

25 years’ imprisonment, and of robbery with aggravation, for which 

| they were each sentenced to a concurrent term of 30 years’ imprison- 
| ment. On appeal against sentence :—Held, that the sentences were 
wholly exceptional sentences for a wholly exceptional crime, and were 
not wrong in principle or excessive, and that the appeal must be 

dismissed. (R. v. Wilson and Others. C.C.A.) ... i wna i: 

24. Sentence; offender under 21; imprisonment or borstal training; 
591 : Criminal Justice Act, 1961, s. 3 (1).—The appellant, who was 20 
years of age, was convicted of assault occasioning actual bodily harm 
and he pleaded guilty to larceny. The Judge considered that the 
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appropriate sentence for the assault was one of two years’ imprison- 
ment and for the larceny a consecutive sentence of nine months’ 
imprisonment. On his attention being called to ss. 1 and 3 of the 
Criminal Justice Act, 1961, he intimated that the case was not one 
suitable for a sentence of borstal training, and that he must vary the 
sentences to three years and six months (concurrent). On appeal :— 
Held, that a sentence of borstal training should be substituted. Per 
Curiam: There are a number of different types of borstal institutions, 
and the court can see no reason why, in such a case as this, the Judge 
should not set out his reasoning, and in particular indicate that the 
sentence he would like to give is one of punishment to deter others 
rather than a sentence of a reformatory character. It may be that 
in those circumstances the prisoner would go to an establishment 
more akin to a prisoners’ centre where he would be dealt with as a 
person deserving punishment. (R. v. Lowe. C.C.A.) , - 


25. Sentence; prisoner unlawfully at large; escape from English prison 


while serving sentence; apprehension in Trinidad pursuant to warrant 
for arrest issued in England; committal to prison in Trinidad; 
subsequent return to English prison; calculation of period for which 
prisoner liable to be detained; jurisdiction of court to entertain appli- 
cation for habeas corpus; Prison Act, 1952, s. 49 (2), and proviso (a), 
as amended by Criminal Justice Act, 1961, s. 30 (4).—By s. 49 (2) of 
the Prison Act, 1952, as amended by s. 30 (4) of the Criminal Justice 
Act, 1961, where any person sentenced to imprisonment is unlawfully 
at large at any time during the period for which he is liable to be 
detained, no account is to be taken, in calculating that period, of any 
time during which he is absent from prison. By proviso (a) to s. 49 (2), 
as amended, that subsection is not to apply to any period during which 
such person is detained in prison in pursuance of either the original 
sentence or of a sentence of a court within the United Kingdom. On 
July 23, 1956, the applicant was sentenced by an English court to 
seven years’ imprisonment. On November 8, 1956, while serving 
that sentence in an English prison, he escaped to Trinidad. He was 
there apprehended on April 5, 1957, pursuant to a warrant issued in 
England under the Fugitive Offenders Act, 1881. He was committed to 
prison in Trinidad on April 8, 1957, and brought back to England on 
June 10, 1957, where he was committed to prison on the following 
day. The applicant applied for a writ of habeas corpus directed to the 
governor of the English prison on the ground that his sentence had 
expired on January 16, 1964, his contention being that only the 138 
days during which he was at large prior to his imprisonment in Trinidad 
should not be taken into account in calculating the period during which 
he was liable to be detained and not the 214 days from his escape to his 
return to England :—Held, that it was doubtful whether the court had 
any jurisdiction to entertain the application, but, on the assumption 
that it had, the proper decision was that the period which ought not to 
be taken into account in calculating the period for which he was liable 
to be detained was the longer period of 214 days, because during that 
period the applicant had not been detained either in pursuance of his 
original sentence or in pursuance of a sentence of any court within the 
United Kingdom, within the meaning of the amended proviso (a) to 
s. 49 (2) of the Prison Act, 1952. (R. v. Leeds Prison (Governor). Ex 
parte Stafford. Q.B.D.) ; ans ita nth tet sell 


26. Trial; jury; right to “stand by” jurors; right of prisoner.—The 


right of “‘ standing by ”’ jurors, 7.e., to challenge jurors as their names 
are called without being obliged to show cause until the whole panel 
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is exhausted, is confined to the Crown, though the Judge has a dis- 
cretion to allow the prisoner to exercise such a right, as a matter of 
convenience, but the prisoner cannot, in addition to his peremptory 
right of challenge, claim as of right a power to “ stand by ” jurors. 
Per Curiam: Before any right to cross-examine a juror who is 
challenged of cause arises, the prisoner must lay a foundation of fact 
in support of his ground of challenge. (R. v. Chandler. C.C.A.) ... 244 


27. Trial; recommendation to mercy; right of jury; no reference to be 
made by Judge or counsel.—Neither Judge nor counsel should, 
either expressly or obliquely, make any reference to the right of the 
jury to add a recommendation to mercy as a rider to their verdict. (R. 





v. Black. C.C.A.) ... - sea daa ve 7 fats ene 79 
28. Unlawful concerted action; number of participants; manslaughter; 
336 no intention to kill or cause grievous bodily harm; subsequent forming 


| of such intention by one participant; killing by that participant by 
use of knife; act within scope of concerted action; liability of other 
| participant.—Where several persons make a concerted attack on 
another person, but an intention to kill or cause bodily harm forms 
} no part of the commen design, and one participant later develops such 
an intention and thus causes death, another participant who did not 
develop any such intention will nevertheless be guilty of manslaughter, 
if the act which caused death fell within the scope of the concerted 
action, e.g., if death was caused by the use of a knife and the use of a 
knife was within the concerted plan. Where the act of killing was 
caused by a weapon which was not known by the second participant 
to be in the possession of the killer, the act of killing could be held to 
fall outside the scope of the concerted action. (R. v. Smith. C.C.A.) ... 13 


29. Verdict; incomplete verdict; all verdicts open to jury on indictment 
not dealt with; discharge of prisoner before verdict complete; nullity. 
—A verdict is not complete until a jury has dealt with all the verdicts 
possible on the convictions, and if a Judge discharges a prisoner before 
the jury have completed their verdict, the discharge is a nullity. The 

appellants were indicted on a single count which charged them that, 

being armed with an offensive weapon, they together robbed M. The 
prosecution referred to the possible alternative verdict of robbery 
with aggravation, 7.e. by the appellants being together, if the jury 

} were not satisfied about the offensive weapon, but the Judge did not 

refer to this alternative verdict in his summing-up. The jury were asked 

by the clerk of the court to return their verdict on the offence charged 
in the indictment. They returned a verdict of not guilty, and the Judge 
discharged the appellants. The foreman of the jury immediately said 
that the jury thought there were two charges for them to consider. 
The appellants were called back to the dock and the jury eventually 
returned a verdict of guilty of robbery with aggravation (by the 
appellants being together) :—Held, in the circumstances of the case 
the jury were entitled to return this verdict in the absence of any 
direction with regard to it from the Judge, and the purported discharge 
of the appellants was a nullity, as the jury had not completed their 
verdict, and the convictions should be affirmed. (R. v. Carter and 
Another. C.C.A.) ... on <n a esi iol ae am 

30. Verdict; power to convict of lesser offence; indictment of robbery with 

277 violence; verdict of guilty of simple larceny.—It is at common law 

permissible to convict on a lesser offence if the offence is an ingredient 

in the more aggravated offence charged, e.g., on a charge of robbery 
with violence to convict of simple larceny, since on a charge of 
robbery with violence the prosecution have first to prove larceny and 
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on this the aggravated circumstances if that larceny occurred. (R. v. 
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D 
DOGS 


1. Dangerous dogs; orders for destruction; proceedings started by 
information instead of by complaint; convictions on criminal charges 
of being owner of dogs worrying livestock; proceedings heard 
together; all evidence relevant to criminal charges; validity of con- 
victions; inadvisability of civil and criminal proceedings being heard 
together; Dangerous Dogs Act, 1871, s. 2; Dogs (Protection of Live- 
stock) Act, 1953, s. 1.—Proceedings under s. 20 of the Dogs Act, 1871, 
for the destruction of two dangerous dogs kept by the applicant were ED 
started by way of information, and justices made orders for the Loc 
destruction of the two dogs. Two informations under s. 1 of Dogs 
(Protection of Livestock) Act, 1953, charging the applicant with being 
the owner of dogs which had worried livestock on agricultural land 
were also preferred, and on these the justices convicted the applicant. 
All the proceedings were heard together in the applicant’s presence and 
the applicant admitted that all the evidence called was relevant to 
the criminal charges under s. 1 of the Act of 1953. It was conceded 
by the prosecution that the two orders under s. 2 of the Dogs Act, | 
1871, were nullities, as the proceedings had wrongly been instituted by 
information instead of by complaint. On a motion by the applicant 
for an order of certiorari to quash both the orders and the convictions: 

—Held, as none of the evidence called had been inadmissible on the 

criminal charges under s. 1 of the Act of 1953, there was no ground 

for quashing the convictions. Per Curiam: There are grave dangers 

in magistrates hearing civil and criminal proceedings together, and } 
the practice is inadvisable since evidence may be given in the civil 
proceedings which is inadmissible in the criminal proceedings, and 

such evidence may well be within the minds of the justices. The 
better practice may be for the justices to hear the criminal proceedings 

first and then to invite them, in the subsequent civil proceedings, to 
accept the evidence given in the criminal proceedings, supplementing 

it as desired. (R. v. Dunmow JJ. Ex parte Anderson. Q.B.D.) -.- 468 


2. Dangerous dogs; propensity to bite children; complaint that dog 
ferocious; dismissal; allegation that dog dangerous based on same 
evidence; finding that dog dangerous; consistency between two 
findings; Metropolitan Police Act, 1839, s. 54, para. 2; Dogs Act, 
1871, s. 2.—The appellant was the owner of a male Corgi dog, aged 
about eight, which was kept at her son’s house. On several occasions, 
when not in charge of anyone, the dog had attacked and bitten young 
children. On other occasions, when in charge of the appellant’s son, 
the dog had been near young children without attacking or biting 
them. An information was preferred against the appellant’s son, 
alleging that he had suffered a ferocious dog to be at large, contrary 
to s. 54, para. 2 of the Metropolitan Police Act, 1839, and was 
dismissed. Subsequently, on the same evidence a complaint under 
s. 2 of the Dogs Act, 1871, was preferred against the appellant to 
show cause why an order should not be made that the dog, being a 
dangerous dog, should be kept under proper control or destroyed. The 
magistrate found that the dog had a propensity to bite children and 
was dangerous and made an order that it should be kept under proper 
control. On appeal to the Divisional Court by the appellant against FOC 
this order, it was contended that the dismissal of the earlier informa- Mill 
tion under s. 54 of the Act of 1839, precluded the magistrate from 
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subsequently finding that the dog was dangerous :—Held, the magis- 
trate had come to a right decision, and there was no inconsistency 
between his finding and the earlier decision, as a dog with a propensity 
to bite small children or any other class of persons may be dangerous 
although it may not have an actual savagery or ferocity of nature 
which would justify a finding that it was ferocious. Per WINN, J.: 
There is a clear distinction between a dog who intentionally attacks 
and has a ferocious character and a dog whose conduct does produce 
and cause danger, albeit only in certain circumstances and to certain 
categories of persons or to sheep. (Keddle v. Payn. Q.B.D.) ... 


E 


EDUCATION 
Local authority; breach of duty; failure to secure that safety of occupants 


of school be reasonably assured; pupil’s hand injured by going 
through glass panel of door; Education Act, 1944, s. 10 (1), (2); 
Standards for School Premises Regulations, 1959, reg. 51; Occupiers’ 
Liability Act, 1957, s. 2 (2).—Section 10 (1) of the Education Act, 1944, 
provides that the Minister shall make regulations prescribing the 
standards to which the premises of local authority’s schools are to 
conform. Section 10 (2) of this Act provides that “‘. . . it shall be 
the duty of a local education authority to secure that the premises of 
every school maintained by them conform to the standards prescribed 
for schools of the description to which the school belongs.” By reg. 51 
of the Standards for School Premises Regulations, 1959: “In all 


parts of the buildings of every school . . . the design, the construction 
. . and the properties of all the materials shall be such that the 
health and safety of the. occupants . . . shall be reasonably assured.” 


The plaintiff, a girl aged 12, was a pupil at a school controlled and 
maintained by the defendants. While going quickly along a corridor 
to the cloakroom she put out her hand to stop the cloakroom door 
that was swinging towards her, and her hand went through the glass 
panel of the door causing her injuries. There was no question of any 
misconduct or horseplay on her part. The glass of the panel was one- 
eighth of an inch thick and was not toughened. Since the war the 
defendants clearly appreciated the danger of thin glass in doors; in 
all new schools toughened glass was always installed in their doors and 
broken glass was always replaced by toughened glass. The plaintiff 
claimed damages for breach of statutory duty under s. 10 (2) of the 
Education Act, 1944, and reg. 51 of the Standards for School Premises 
Regulations, 1959, and for breach of the common duty of care under 
the Occupiers’ Liability Act, 1957, s. 2 (2):—Held, (i) the defendants 
were liable for breach of statutory duty under s. 10 (2) and reg. 51 
since the duty to “‘ secure ”’ that safety ‘‘ shall be reasonably assured ”’ 
was an absolute duty and the test of breach or no breach was objective, 
and, if safety was not reasonably assured in the premises in fact, then 
there was a breach; (ii) the defendants were also in breach of their 
common duty of care under the Occupiers’ Liability Act, 1957, s. 2 (2). 
Per Veatez, J.: ‘ The common law duty of the defendants qua their 
premises is the common duty of care under the Occupiers’ Liability 
Act, 1957, and is a somewhat lower duty than the duty of a school 
master as a good and prudent father of a family.” (Reffell v. Surrey 
County Council. Q.B.D.) ...: wei nia ha oat asi 


F 


FOOD AND DRUGS 
Milk; bottle required immediately before use to be in state of thorough 


cleanliness; broken foil cap inside bottle; bottle and cap cleaned 
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and sterile; Milk and Dairies (General) Regulations, 1959, reg. 27.— 
The purchaser of a bottle of milk from the appellants’ dairy, on 
removing the foil cap, found a second broken foil cap in the milk. 
The bottle had been cleansed by the appellants during the time when 
the bottle contained the broken cap and both the bottle and cap 
were sterile. The appellants were convicted of failing to ensure that 
the bottle immediately before its use by them for containing milk was 
in a state of thorough cleanliness, contrary to s. 27 of the Milk and 
Dairies (General) Regulations, 1959. On appeal:—dHeld, that the 
conviction was right, as the presence of the foreign body in the milk 
prevented the bottle from being in a state of thorough cleanliness, 
although the foreign body itself was free from germs. (South Coast 
Dairies, Ltd. v. Halstead. Q.B.D.) aes “Ke , 


HIGHWAYS AND FOOTPATHS 
Obstruction authorized by statute; warning; sufficient warning to normal 


people; inadequate for blind persons; injury to blind man.—The 
defendants in execution of their statutory powers dug in a pavement 
a trench parallel with the road. To safeguard and fence it adequately 
as required by statute a punner hammer was placed across the pave- 
ment which was a sufficient protection for any ordinary person. The 
plaintiff who was blind, missed the sloping punner hammer with his 
stick, tripped over it, fell, and received injuries. The place was not 
one where there was any particular reason to expect blind persons to 
be. In an action by the plaintiff against the defendants for negligence: 
—BHeld, in the circumstances of the case there was no special duty 
on the defendant to care for infirm persons, and, as the punner 
hammer was an adequate and reasonable guard for the protection of 
an ordinary member of the public, the defendant was not guilty of 
negligence. (Haley v. London Electricity Board. C.A.) Pres 


HOUSING 
1. Clearance area; compensation; assessment; houses on part only of 


clearance area being acquired; ‘“‘ no clearance area’”’ basis; Town 
and Country Planning Act, 1959, s. 9 (2), (7) (a), (8).*—An area of 
30 acres of slum property which the local authority had declared to 
be a clearance area under part 3 of the Housing Act, 1957, included: 
(a) houses which were unfit for human habitation; (6b) houses which 
were fit for human habitation, but which had to be acquired by the 
authority and pulled down to get a cleared area of convenient shape 
and dimensions; and (c) sites which had already been acquired, some 
of which had been cleared. Later, the local authority made a com- 
pulsory purchase order in respect of two groups of 12 and 14 houses 
in the area which were unfit for human habitation. The order was 
confirmed by the Minister of Housing and Local Government, and 
the local authority entered on the land, and pulled down the houses. 
On the question of compensation :—Held, as it appeared unlikely that 
the 30 acres would be cleared in the near future by anyone other than 
the local authority, on the true construction of s. 9 (2) and s. 9 (7), (8) 
of, and para. 1 (2) of part 1 of sch. 2 to, the Town and Country 
Planning Act, 1959, the 30 acres should be regarded, when assessing 
value, as not being cleared; each group of properties should be valued 
as a cleared site in an uncleared slum area; and compensation should 
be assessed on the “no clearance area’’ basis. *The Town and 
Country Planning Act, 1959, is largely repealed by the Land Com- 
pensation Act. (Davy v. Leeds Corporation. Central Freehold 
Estates (Leeds), Ltd. v. Leeds Corporation. C.A.) 
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2. Demolition order; notice to quit; date for vacating building fixed by 
order as within 30 days of order becoming operative; need for notice 
to quit to be served on occupier; Housing Act, 1957, s. 22 (1).—By 
s. 22 (1) of the Housing Act, 1957: ‘‘ Where a demolition order under 
this part of this Act has become operative, the local authority shall 
| serve on the occupier of any building . . . to which the order relates a 
notice—(a) stating the effect of the order, and (b) specifying the date 
| by which the order requires the building to be vacated and (c) requiring 
him to quit the building before the said date or before the expiration 
of 28 days from the service of the notice, whichever may be 
the later.”” The intention of the aforementioned subsection is that 
notice should be served in time to give the occupier time to move 
242 before the expiration of the period fixed by the demolition order for 
the vacation of the building. Demolition orders were made on 
October 8, 1963, requiring several premises to be vacated within 30 
days of the orders becoming operative. They became operative on 
December 10, 1963, but no notice to quit, pursuant to the afore- 
mentioned subsection, was served by the local housing authority in 
respect of three of the premises :—Held, that mandamus should issue 
to compel the authority to serve notice to quit on the occupiers of 
those premises. (R. v. Epsom and Ewell — Ex _ R.B. 
Property Investments (Eastern), Ltd. Q.B.D.).. jee ‘ 478 


3. Demolition order; times for vacation and demolition of premises; 
order for demolition within seven years; validity of order; Housing 
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Act, 1957, s. 21.—A demolition order made under the Housing Act, 
1957, part 2, must provide that the premises to be demolished be 
vacated within a specified time even though they are vacant when the 
order is made. An order that the premises be demolished within seven 
years would amount to a licence fo: the premises to be used for human 
habitation for that period and would be contrary to the intention of 
the Act of 1957 that unfit houses be uninhabited, and so could 
not be made. (Pocklington v. Melksham Urban District Council. 

4. Local authority; rent; discretion; power to charge same rent to all 
tenants of comparable housing accommodation instead of operating 
differential rent scheme; Housing Act, 1957, s. 111 (1), s. 113 (2), (3) 
and (4).—Section 111 (1) of the Housing Act, 1957, gives a discretion 
to local authorities in respect of houses provided by them under part 5 
of the Act, to “make such reasonable charges for the tenancy or 
occupation of the houses as they may determine.”’ This discretion is 
wide enough to entitle local authorities to decide, if they so think fit 
and act bona fide in reaching that decision, not to operate a differential 
rent scheme, but to charge the same rent to all tenants occupying 
comparable accommodation in comparable districts, and this wide 
discretion is not in any way curtailed by s. 113 (2), (3), or (4) of the 
Act. The plaintiff was a weekly tenant of a house provided by the 
defendants as local authorities under part 5 of the 1957 Act. The 
defendants did not operate a differential rent scheme nor did they 
grant tenants rebates from rent according to the individual tenant’s 
means. Their policy was to charge the same rent to all tenants of 
comparable housing accommodation. The plaintiff sought to challenge 
a resolution authorizing rent increases passed by the local authority, 
and claimed that the resolution was ultra vires and void because, in 
reviewing the rents of their houses, the defendants did not take into 
consideration the financial position and personal circumstances of 
himself or any other tenants or any class or portion thereof. Alterna- 
tively, he contended that the increased rent fixed for his house by 
virtue of the resolution was unreasonable because it was more than he 
could afford to pay :—Held, the resolution was valid since the policy 
adopted by the defendants was within the discretion conferred on them 
by s. 111 (1) of the 1957 Act. Per Dretock, L.J.: The court’s control 
over the exercise by a local authority of a discretion conferred on the 
authority by Parliament is limited to ensuring that they have acted 
within the powers conferred. It is not for the court to substitute its 
own view of what is a desirable policy in relation to the subject- 
matter of the discretion so conferred. It is only if it is exercised in a 
manner which no reasonable man could consider justifiable that the 
court is entitled to interfere. (Luby v. Newcastle-under-Lyme 
Corporation. Q.B.D.) er _— ae ace = wei ren 

5. Local authority; rents charged for council dwellings; discretion of 
authority; basis of fixing rents; overall comparison between capacity 
of broad groups of tenants to pay and economic rent required to 
recoup cost; reference to needs of individual tenant; balance main- 
tained between tenants and ratepayers; Housing Act, 1957, s. 111 
(1).—By the Housing Act, 1957, s. 111 (1), the London county council 
were entitled to make such reasonable charges for the tenancy or 
occupation of houses as they might determine. According to a docu- 
ment issued by the council in 1950 the factors which they considered 
were the rents of accommodation already provided by the council in 
the neighbourhood, the type and situation of the dwelling, appro- 
priate variations being made for fittings and appliances, and the 
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particular features of each dwelling, including additions for amenities 
and any special services. The council had regard to the total expendi- 
ture on its housing revenue account and to the division of that 
between the tenants in the form of rent and the ratepayers in the 
| form of a rate subsidy. The council was definitely opposed to a 
| differential rent scheme whereby rent was adjusted to the income 
of a particular tenant. They considered the type of accommodation 
| which could be afforded by tenants in various income groups and 
endeavoured to place individual tenants in accommodation suitable 
to their incomes. In the result they struck a balance between the 
tenants and ratepayers by deciding what proportion of the total 
cost should fall on the tenants and ratepayers respectively. The 
appellant, a local government elector, objected to the accounts of 
the council on the ground that such a method did not produce fair and 
reasonable results when the houses were considered individually and 
that the rents charged in respect of some houses were unreasonably 
low :—Held, that a basis of comparison between the total rents 
charged by the authority and the economic rent (7.e., the rent which 
the authority would have to charge in order to recoup the entire cost 
of providing the housing) was a proper basis for fixing rents for the 
purpose of s. 111 (1) of the Housing Act, 1957, and the authority did 
not infringe the Act by deciding to adjust the rents payable by 
reference to the needs and capacity of tenants in broad groups instead 
of by reference to the needs of individual tenants, provided that, as 
in the present case, it maintained a fair balance between tenants and 
ratepayers. The rents had, accordingly, been validly fixed by the 
council and the objection failed. (Evans v. Collins and Another. 
Q.B.D.) hone — ont es ve mis “a sae -.. 280 
) 6. Rent; discretion of local authority; duty of local authority to te 
into consideration individual circumstances of tenant; differential 
rent scheme; Housing Act, 1957, s. 111 (1), s. 113 (3), (4).—A local 
housing authority is not bound to inquire into or consider the individ- 
ual circumstances of the tenant, or of all or any of its tenants, when 
fixing or varying rent, nor is it bound to adopt a differential rent 
scheme. The power to adopt a differential rent scheme is conferred 
on a local housing authority, not by s. 113 (3) of the Housing Act, 
1957, but by s. 111 (1) of the Act. Decision of Dretock, L.J., sitting 
as a Judge of the Queen’s Bench Division (ante, p. 138), affirmed. 
(Luby v. Newcastle-under-Lyme Corporation. C.A.) . nee 536 
7. Small dwelling; money advanced by local authority for purchase of 
house; possession of house taken by local authority; letting of 
house; personal claim against proprietor; renewal of right of redemp- 
tion; Small Dwellings Acquisition Act, 1899, s. 4 (1), s. 5 (1) (2).—By a 
mortgage, dated February 23, 1960, made pursuant to the Small 
138 Dwellings Acquisition Acts, 1899 to 1923, a council made an advance 
to enable the defendant to acquire the ownership of the house in which 
he resided, such advance to be repayable with interest by quarterly 
instalments over 14 years. The defendant paid only one instal- 
ment, and in 1962 he let L into possession and abandoned the house. 
On January 16, 1962, the council granted L a tenancy at will at a 
weekly rent and L remained in occupation of the house which the 
council had not sold. The council applied for an order for personal 
payment by the defendant of the advance and interest, insurance 
premiums and rates, due under the mortgage.—Held, by granting a 
tenancy to L, on January 16, 1963, the council had taken possession 
of the house on that date; the defendant, as the proprietor, continued 
personally liable under s. 4 (1) of the Small Dwellings Acquisition Act, 
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1899, for repayment of the sum due in respect of the advance after the 
council had taken possession of the house under s. 5 (1); in proceedings yl 
for personal payment a renewed right of redemption was conferred l. 


on the defendant; and, therefore, an order for personal payment 

would be made against the defendant who would retain his right to 

redeem the property. Per Curiam: a claim for personal payment is 
excluded if, after foreclosure, the mortgagee renders redemption 
impossible, e.g., by = the sige a Urban District | 
Council v. Harrison. Ch.D.) 317 





HUSBAND AND WIFE 

1. Appeal; note of evidence; requirement of note by justices’ clerk; 
admissibility of affidavit evidence not to replace note; affidavit of 
justices supplementing note.—The note of evidence taken by the 
justices’ clerk of the proceedings in a matrimonial case before the 
justices is the best evidence on appeal of what occurred before the 
justices, and only in exceptional cases will the Divisional Court allow 
any other evidence. The note may be supplemented if it is imperfect, 
but, though in certain circumstances affidavit evidence may be 
admitted, it will not be allowed to become a substitute of the justices’ 
clerk’s note. If the justices found on some fact not appearing in their 
clerk’s note, they should say so clearly in their reasons. The power 
conferred on justices by s. 2 of the Review of Justices Decisions Act, 
1872, to file affidavits does not apply to appeals by notice of motion 
from justices’ decisions. (Bond v. Bond. P.D.A.)  . ses ‘ 568 


2. Maintenance; amount; general principle; report by probation officer ; 
Magistrates’ Courts Act, 1952, s. 60.—If cohabitation is destroyed by 
the wrongful conduct of the husband, the wife’s maintenance should be 
so assessed by justices that her standard of living does not suffer more 
than is inherent in the circumstances of separation. The power con- 
ferred by s. 60 of the Magistrates’ Courts Act, 1952, to direct an 
investigation of means by a probation officer should not be invoked 
on the fixing of the amount of maintenance unless (per SCARMAN, J.), 
the magistrates feel that justice requires that it should be used, or 
(per Str JocEtyN Sron, P.), they are satisfied that it is the only 
reasonable way of arriving at the necessary ascertainment of fact. 
(Kershaw v. Kershaw. P.D.A.) ... —_ wet eon xi ... 689 2. F 


3. Maintenance; conflict of jurisdiction; application in High Court for 
maintenance; summons in magistrates’ court; jurisdiction of 
magistrates to adjudicate.—A magistrates’ court has jurisdiction to 
entertain maintenance proceedings by a wife against her husband 
notwithstanding that proceedings for wilful neglect to maintain are 
current in the High Court, but, save in exceptional cases, the justices 
should as a matter of discretion adjourn the proceedings before them 
for the High Court proceedings to be decided. (Kaye v. Kaye. P.D.A.) 193 








4. Maintenance; order against husband in his absence; course to be 
followed; application to justices to vary order.—Per Curiam: Where 
an order for the payment of maintenance is made by magistrates 
against a husband who has not appeared at the hearing through j 
inadvertence, the husband’s proper course, if quantum alone is in 


issue, may well be to apply to the magistrates for a variation of the ' 
order (and the discharge of the arrears, if it were sought to enforce ) 
them) rather than to take the more expensive and dilatory course of { 


appealing to the Divisional Court. (Kaye v. Kaye, P.D.A.) ... . 
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JUSTICES 
1. Juvenile court; jurisdiction; defendant charged with summary offence 


while 16; subsequently charged with attempted murder based on same 
facts after attaining 17; jurisdiction of juvenile court to deal with at- 
tempted murder charge; Magistrates’ Courts Act, 1952, s. 20 (1), (2); 
Children and Young Persons Act, 1933, s. 48 (1).—By s. 20 of the Magis- 
trates’ Courts Act, 1952: ‘ (1) The following provisions of this section 
shall have effect where a person who has attained the age of 14 but has 
not attained the age of 17 appears or is brought before a magistrates’ 
court on an information charging him with an offence, other than 
homicide, that is not a summary offence.”” (2) “If at any time 
during the inquiry into the offence it appears to the court expedient 
to do so, having regard to any representations made in the presence of 
the accused by the prosecutor, or made by the accused, and to the 
nature of the offence and the circumstances of the case, the court may 
proceed with a view to summary trial...’ By s. 48 (1) of the Children 
and Young Persons Act, 1933: ‘‘ A juvenile court sitting for the 
purpose of hearing a charge against, or an application relating to, 
a person who is believed to be a child or young person may, if it thinks 
fit to do so, proceed with the hearing and determination of the charge 
or application, notwithstanding that it is discovered that the person 
in question is not a child or young person.” By s. 107 (1) “‘ young 
person ”’ is defined as a person who has attained the age of 14 years 
and is under the age of 17 years. The defendant, when 16 years of age, 
was charged before a juvenile court with wounding with intent. After 
he had attained the age of 17 a further charge of attempted murder 
based on the same facts as the charge of wounding was preferred 
against him. On an application for an order for prohibition :—Held, 
the juvenile court should be ordered not to proceed to hear and 
determine summarily the charge of attempted murder since (i) s. 20 of 
the Magistrates’ Courts Act, 1952, was clearly intended to apply only 
where a person not yet 17 appeared or was brought before the court 
onacharge; (ii) s. 48 (1) of the Children and Young Persons Act, 1933, 
did not apply to a case where a defendant appeared before the court 
on a charge preferred for the first time after his seventeenth birthday 
which the court then knew to have been so preferred. (R. v. Chelsea 
Justices. Hx parte Director of Public Prosecutions. Q.B.D.) ... ae 


2. Power to state case; licensing justices; Magistrates’ Courts Act, 1952, s. 


87 (1), s. 124 (1).—By s. 87 (1) of the Magistrates’ Courts Act, 1952: 
‘* Any person who was a party to any proceeding before a magistrates’ 
court or is aggrieved by the . . . order, determination or other proceed- 
ing of the court may . . . [apply] to the justices comprising the court 
to state a case for the opinion of the High Court on the question of law 
or jurisdiction involved ...” By s. 124 (1) of the Act the expression 
‘“* magistrates’ court ’’ means “any justice or justices of the peace 
acting under any enactment by virtue of his or their commission or 
under the common law.”’ By virtue of the aforementioned enactments 
licensing justices can be required to state a case. The appellant held 
a licence permitting music and singing during permitted hours on 
weekdays at her licensed premises, pursuant to s. 51 of the Public 
Health Acts Amendment Act, 1890. On Sunday evenings music was 
played by a drummer and a pianist in one of the rooms, which 
attracted respectable members of the public, and dancing followed. 
No money or other indirect charge had ever been made for admission 
to the licensed premises or for the music and dancing therein. The 
appellant applied to the licensing justices for a licence to permit 
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JusTICcEs—continued PAGE 
public music and dancing on Sundays. The justices held that they had 
no jurisdiction to grant such a licence. On appeal :—Held, that s. 1 of 
the Sunday Observance Act, 1780, did not override the powers of 
justices under s. 51 of the Act of 1890, because there was not intended 
to be any payment in money or kind for dancing on the premises, 
and that the justices had, accordingly, jurisdiction to entertain the 
application. (Jeffrey v. Evans. Q.B.D.) ... aay wet ean --. 263 





3. Warrant; Irish warrant indorsed for execution in England; discretion 
of magistrate; right to refuse to indorse; prima facie case to be made 
out; Indictable Offences Act, 1848, s. 12, as amended by Magistrates’ 
Courts Act, 1952, s. 131 and sch. V.—Where a warrant is presented 
to a magistrate in England for indorsement under either s. 12 of the 
Indictable Offences Act, 1848, or s. 27 of the Petty Sessions (Ireland) 
Act, 1851, the magistrate should take such steps as he thinks proper 
to satisfy himself (a) that the warrant fulfils the requirements of the 
statute; (b) that facts are proved showing prima facie that an offence 
has been committed in the republic of Ireland; and (c) that facts are 
proved showing an element of escape. Normally the court will 
assume that the magistrate had so satisfied himself before indorsing the 
warrant; but the magistrate is not under an imperative duty to 
indorse the warrant merely on proof of the signature under the 
warrant when the proceedings arise under the Act of 1851 and he has a 
discretion whether to indorse it or not. In 1955 the applicant married 
in England. In 1959 his wife left the family home in England and 
returned to her parents in the republic of Ireland with two children, 
one of whom was a child of the marriage, the paternity of the other 
being in dispute. Disputes having arisen between the applicant and 
his wife, the applicant, in March, 1960, visited his wife in the republic 
of Ireland with a view to a reconciliation, which did not take place. 
He then returned to England, where he remained thereafter and did 
not subsequently visit the republic of Ireland, nor did he receive any 
communication from his wife. in December, 1963, a warrant was 
issued by a justice of county Dublin, which stated that a complaint 
had been made that the applicant, having the custody of the two 
children, had, within six months preceding December 16, 1963, in 
county Dublin, neglected them. The warrant bore an indorsement 
that the person against whom it was issued was believed to be in 
London, signed by a superintendent of the Garda Siochana [Civic 
Guard] dated January 28, 1964, and was indorsed for execution in 
London by the deputy commissioner of the force on January 30, 1964. 
A metropolitan magistrate, who had nothing before him but the 
warrant and the sworn testimony of the signature on it, indorsed it for 
execution, and the applicant was arrested in London in February, 
1964. On application by him for habeas corpus :—Held, (WIDGERY, J., 
dissenting), habeas corpus should issue and the applicant should be 
released, because (i) the element of escape was lacking, as the applicant 
had never lived in the republic of Ireland nor had he been there 
during the six months to which the complaint referred; (ii) it had 
not been proved that the deputy commissioner of the Garda Siochana 
[Civic Guard] had been substituted for the deputy inspector-general 
referred to in s. 27 (3) of Petty Sessions (Ireland) Act, 1851, and that. 
accordingly, the warrant was not shown to have complied with that 
subsection; and (iii) the magistrate had a discretion whether to 
indorse the warrant, and should have refused to do so as no prima 
facie case had been made out. (R. v. Metropolitan Police Commis- 
sioner. Ex parte Hammond. Q.B.D.) ... iain cies ens ... 299 
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LAND DRAINAGE 
Repair of dyke; positive duty to repair imposed by local Act; effect of 


provisions of Land Drainage Act, 1930, s. 4 (1) (a), (6), s. 34.—By a 
local Act, the Black Sluice Drainage Act, 1765, s. 44, the Black Sluice 
Commissioners were “ out of the money arising by virtue of this Act ”’ 
to keep in repair the Rippingale Running Dyke, among other dykes. 
By an Order of 1935, and scheme thereby confirmed, made under s. 4 of 
the Land Drainage Act, 1930, ‘ the existing rights, powers, duties, 
obligations and liabilities’ of the commissioners under the Act of 
1765, among other Acts, were transferred to the defendants, the 
Black Sluice Internal Drainage Board, unless that was inconsistent 
with provisions of the Act of 1930. The plaintiffs occupied farm land 
adjoining a north channel of the Rippingale Running Dyke. In June 
and July, 1958, the dyke overflowed and the plaintiffs’ crops were 
damaged. In an action by the plaintiffs for breach of statutory duty 
under s. 44 of the Act of 1765 to keep the bank of the dyke in repair it 
was found that the defendants did not use reasonable care to prevent the 
escape of flood water which could reasonably have been anticipated :— 
Held, (i) s. 44 of the Black Sluice Drainage Act, 1765, imposed a 
positive duty to take reasonable care that the bank in question should 
be in a reasonably fit and proper condition to protect the adjacent 
lands from water and floods reasonably to be anticipated; (ii) that 
duty was not displaced by the combined effect of the Land Drainage 
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LAND DRAINAGE—continued PAGE 
Act, 1930, and the Order of 1935, which would be that the defendants 
were rendered liable for misfeasance, but not for non-feasance. 
(Rippingale Farms, Ltd. v. Black Sluice Internal Drainage Board. 
C.A.)... ie a um as si Ne oa a —— 

LICENSING 

1. Knowingly selling liquor to person not permitted by condition of licence ; 
restaurant licence; liquor to be sold only to persons taking meals; 
waitress; authorization by licensee to serve liquor only to customer 
ordering meal; sale by waitress of liquor to persons who had not 
ordered meal; no actual knowledge of sale by licensee; management 
of business not delegated to waitress; knowledge of waitress not to be 
imputed to licensee; Licensing Act, 1951, s. 22 (1) (a).—The respon- 
dent was the holder of a restaurant licence with a supper hour exten- 
sion. One of the conditions of the licence was that intoxicating 
liquor should not be sold or supplied on the premises otherwise than 
to persons taking table meals there. A waitress employed by the 
respondent had been instructed by him that she should serve intoxi- 
cating liquor only to a customer ordering a table meal. On an occasion 
when the respondent was engaged in the business of the premises, 
but in the basement, the waitress sold intoxicating liquor on the 
ground floor restaurant, without the knowledge of the respondent, to 
two customers who had not ordered a meal. An information was 
preferred at a magistrates’ court charging the respondent with having 
knowingly sold intoxicating liquor to persons to whom he was not 
permitted to sell it, contrary to s. 22 (1) (a) of the Licensing Act, 1961. 

The magistrate dismissed the information. On appeal by the 
prosecutor :—Held, the knowledge of the waitress was not to be 
imputed to the respondent as he had not delegated the management 
of the business to her, but had merely given her authority to effect 
sales of liquor, and, therefore, the decision of the magistrate was right. 
(Vane v. Yiannopoullos. Q.B.D.)... ohn ead boa er his 474 


2. Sale of liquor by retail; no justices’ licence; occupier of basement 
premises; social gatherings held regularly; payment in advance for 
entertainment and drinks; no payment made on occasions of parties ; 
intoxicating and non-intoxicating liquor available for guests; guests 
allowed to help themselves; no restriction on amount consumed ; 
whether “ sale ’’ of intoxicating liquor at party; whether “ transac- 
tion in the nature of a sale of intoxicating liquor’; Licensing Act, 
1953, s. 120 (1), s. 154 (1).—By s. 154 (1) of the Licensing Act, 1953: 
‘* Evidence that a transaction in the nature of a sale of intoxicating 
liquor took place shall, in any proceedings relating to an offence under 
this Act, be evidence of the sale of the liquor without proof that money 
passed.’’ The respondent was the occupier of basement premises. 
Evening parties, with music and dancing, were held on the premises 
on various occasions, and intoxicating liquor and soft drinks, as well 
as some food, were provided. Guests paid 10s. or £1 into a “ kitty ”’ 
beforehand, but no payment was made at any party. Guests were 
allowed to help themselves to drinks, whether intoxicating or not, 
and there was no restriction on the amount consumed. The respon- 
dent, who did not hold a licence authorizing her to sell intoxicating 
liquor, was charged with selling intoxicating liquor by retail without 
holding a justices’ licence, contrary to s. 120 of the Licensing Act, 
1953. The justices dismissed the information. On appeal by the 
prosecutor :—Held, that the respondent had committed the offences 
charged, because (per Lorp PARKER, C.J., and WipcEry, J.), there 
had been ‘‘a transaction in the nature of a sale of intoxicating 
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LICENSING—continued PAGE 
liqour ’’ within the meaning of s. 154 (1), since, when a guest at a 
party helped himself to the intoxicating liquor there was a disposition 
for which valuable consideration had been given under the sum paid 
beforehand, and, accordingly, there was evidence of the sale of 
intoxicating liquor, although no money had passed at the party or 
(per Pau, J.), when a guest helped himself to ees liquor 
there was then a sale. (Doak v. Bedford. Q.B.D.) _... ‘ --. 230 


LOCAL GOVERNMENT 

1. Local authority; disqualification for membership; office “in gift or 
disposal ” of the local authority; head teacher; Local Government 
Act, 1933, s. 59 (1) (a).—On January 22, 1945, D county council, as 
local education authority, made a scheme of divisional administration 
which was approved by the Minister of Education on July 20, 1945. 
On November 10, 1955, a joint committee under that scheme 
appointed the plaintiff head teacher of a county school in the district 
of the council. On November 16, 1955, the plaintiff entered into a 
service agreement with the county education committee, to whom 
the council had delegated its powers under the Education Act, 1944, 
and continued as head teacher at all times thereafter. After applying 
to the Minister under s. 52 of the Local Government Act, 1958, in 
November, 1959, the council’s district was constituted an “‘ excepted 
district ’’ and the council was directed to make a scheme of divisional 
administration for the exercise of certain functions under the Educa- 
tion Act, 1944. On May 25, 1961, the plaintiff was elected a member 





MENTAL HEALTH 
NATIONAL APPEAL 


CHAIRMAN :—THE RIGHT HON. THB VISCOUNT MONCKTON OF BRENCHLEY, P.C., G.C.V.O., K.C.M.G., M.C., Q.C. 


es 





For the work of 
The National Association for Mental Health 
and 
The Mental Health Research Fund 


in the prevention, care and cure of mental disorder, and research into its causes and treatment 
THIS IS THE BIGGEST SINGLE MEDICAL PROBLEM IN BRITAIN TODAY 
Solicitors and others called upon to advise on Charitable Bequests or Donations are asked 
to remember this Appeal, which is not State-supported. 
All Enquiries to :— 
MENTAL HEALTH NATIONAL APPEAL ORGANIZER 


8 Wimpole Street, London, W.I. Tel.: LANgham 0145 











Justice of the Peace and Local Government Review Reports. January 30, 1965. 





















































638 INDEX TO REPORTS—ANALYTICAL INDEX Vol. | 1 
LocaL GOVERNMENT—continued PAGE 

of the defendant council. On April 12, 1962, the defendant council 

made a scheme which was approved by the Minister and came into P 


force on April 1, 1963, whereupon the defendant council considered 
that the plaintiff became disqualified from continuing a member of 
the council as being a person who “ holds a paid office . . . in the gift 
or disposal of ’’ the defendant council ** or of any committee thereof ”’ 
within s. 59 (1) (a) of the Local Government Act, 1933, and passed 
a resolution under s. 64 of the Act of 1933 declaring the plaintiff's 
seat vacant. On a summons by the plaintiff against the council to 
determine the question of his disqualification :—Held, the defendant 
council had not the power to appoint to the office of head teacher on | 
a vacancy occurring, as the joint committee was not a committee of the 
defendant council nor its agent; the defendant councii had no control 
over the appointment of the office of head teacher of a county school; 
and, therefore, the plaintiff was not disqualified from being a member 
of that council. (Boyd v. Easington Rural District Council. Ch.D.) ... 55 | 


— 





2. Londen; building; consent to building over 100 ft. in height; appeal 
by owner of house within 100 yds.; consideration of interference with 
visual amenities; London Building Act, 1930, s. 52 (2) (a).—The 
owner or lessee of a building within 100 yds. of the site of a building 
intended to be more than 100 ft. high can appeal against the grant of 
consent under s. 52 (2) (a) of the London Building Act, 1930, on the 
ground of loss of amenities and is not restricted to the effect of the 
height of the intended building on loss of natural light and over- 
shadowing. (Maurice v. London County Council. C.A.) are << wn 


M 
MERCHANDISE MARKS 


‘alse trade description; defence of no “ intent to defraud ’’; intentional 
application of description in fact false; no knowledge of falsity; 
Merchandise Marks Act, 1887, s. 2 (1) (d).—A person has an “ intent to 
defraud ” for the purpose of the Merchandise Marks Act, 1887, s. 2 (1) 
if he intentionally applies to an article a trade description which is in 
fact false, even though he did not know it to be false. The defendants 
were engaged in selling and delivering coke during a cold spell when 
the fuel was frozen solid and had to be broken up with pickaxes. A 
coal officer, on weighing some sacks of coal which the defendants had 
supplied during the afternoon, found them to be seriously deficient in 
weight. They were charged with applying a false trade description to 
the coke, contrary to s. 2 (1) (d) of the Act of 1887. They admitted 
that the weight ticket incorrectly stated the weight at the time of 
weighing, but contended that they had no “ intent to defraud ” within 
the meaning of the proviso to s. 2 (1) and were accordingly excused, 
by reason of the fact that the sacks had been correctly weighed in 
the morning, that the deficiency was due to loss by melting of ice, 
and that they had no knowledge of the deficiency. The justices dis- 
missed the information. On appeal by the prosecutor:—Held, that 
honest behaviour was not of itself a defence under the proviso either 
to s. 2 (1) or s. 2 (2); the defence of “‘ no intent to defraud ’’ was 
available only where it could be shown that the defendant did not 
intend to sell the goods in question or did not intend to sell them with 
the false trade description; honest belief in the correctness of the 
trade description was immaterial; and, therefore, the case must be 
remitted to the justices with a direction to convict. (Mercer v. Co- 
operative Retail Services, Ltd. Q.B.D.) ... jae ed ide eas 45 
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POLICE 
1. Discipline; penalty; transfer of officers; report of assistant commis- 


sioner; privilege.—The plaintiffs were the chief officers of a sub- 
division of the Metropolitan Police Force. Allegations had been 
made that street bookmakers in that sub-division were allowed to 
operate freely and that only “‘ stooges ”’ were brought before the court. 
New Scotland Yard appointed Inspector F to carry out an investiga- 
tion into these allegations without the plaintiffs’ knowledge. As the 
result of F’s investigation an assistant commissioner of police reported 
to the commissioner and recommended that the plaintiffs be trans- 
ferred. The commissioner accepted the recommendation and on April 
29, 1957, the assistant commissioner summoned the plaintiffs before 
him, told them that the commissioner was very dissatisfied with the 
position, and that they were transferred on two days’ notice to other 
divisions. The plaintiffs protested that the transfer was in the nature of 
a punishment. In 1959 Inspector F was found guilty of misconduct and 
later he gave false evidence in court. The plaintiffs’ request that their 
case be reconsidered was refused. In 1963 the plaintiffs commenced 
an action against the commissioner and the assistant commissioner, 
both of whom had then retired, and against the present commissioner 
for declarations that the transfers were made without regard to the 
Police (Discipline) Regulations, 1952, and to the principles of natural 
justice. They also claimed against the assistant commissioner damages 
for libel contained in his report to the commissioner. The defendants 
applied to strike out the statement of claim on the grounds that it 
disclosed no reasonable cause of action and that it was frivolous and 
vexatious and an abuse of the process of the court because (i) so far 
as the transfers were concerned, they were not a punishment, but 
were used as part of the administrative machinery to ensure efficiency, 
and the relief claimed by way of declarations was of no effect; (ii) so 
far as the libel was concerned, the report was absolutely privileged, 
and a certificate of the Home Secretary claiming Crown privilege 
covered the report :—Held, (i) the plaintiffs had an arguable case on the 
question whether the power of transfer had been used as a punishment 
and (HarMAN, L.J., dubitante) also on the question whether the 
declarations claimed served any useful purpose; (ii) it was not 
clearly beyond argument that the assistant commissioner’s report was 
absolutely privileged; (iii) the certificate produced was not sufficient 
to support the claim, because the nature of the class of document was 
not described with sufficient particularity. (Merricks and Another 
v. Nott-Bower and Others. C.A.)... nan ae snes wis ois 


2. Execution of duty; limits of general power; prevention of removal of 


privately owned car from car park; car required as evidence of earlier 
offence; no charge preferred or arrest then made; alleged assault 
of constable in execution of duty; whether constable acting under 
common law duty; whether statutory power to prevent removal 
under Road Traffic Act, 1960, s. 223; Road Traffic Act, 1960, s. 2 (1), 
s. 257.—A police constable has a general duty to prevent crime, and, 
when crime is committed, to bring the offender to justice, yet when 
the execution of these general duties involves interference with the 
person or property of a private individua! the power of the constable 
is not unlimited. The police were anxious to examine a motor car 
belonging to W and driven by L in order to obtain evidence of its hav- 
ing collided with a wall with regard to a prospective charge of danger- 
ous driving. Two constables were on duty in a borough market place 
where the car was parked on a site laid out as a car park and marked 
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with herring-bone markings. L arrived and got into the driving seat 
and was told by B, one of the constables, that a police sergeant wished 
to examine the car and that he would stop the car if L tried to drive it 
away. W then arrived and told L to drive away. L started the engine 
and the second constable went to the front of the car and signalled L 
to stop. B went to the rear of the car, and L reversed and came into 
slight contact with B, who then went to the driver’s seat and unsuc- 
cessfully tried to get the ignition key. W told L to drive at the con- 
stable in front. L did so, and the constable jumped aside and L drove 
away. At the time no charge had been preferred against either L or 
W nor had either been arrested. L was convicted of assaulting the 
constable, at whom the car had been driven, in the execution of his 
duty, contrary to s. 38 of the Offences against the Person Act, 1861, 
and W of counselling, procuring and commanding that offence :—Held, 
the convictions must be quashed, as the constable at whom the car 
had been driven and his colleague were not acting in the due execu- 
tion of their duty at common law, nor under any statutory duty to 
detain the car in those circumstances under s. 223 of the Road Traffic 
Act, 1960. Held, further, on the evidence the jury were entitled to 
find that the car park was a “ road” within the meaning of s. 257 
of the Act of 1960. (R. v. Waterfield. R.v. Lynn. C.C.A.).. 


3. False imprisonment; police officer; arrest without warrant; duty to 


act reasonably; power to take arrested person for reasonable investi- 
gation of suspected crime.—At 12.15 p.m. on April 9, 1959, P, a typist 
aged 17, had put in an office safe at Dunstable £173 that she had 
collected from the bank. She shut the safe door, but did not lock it. On 
the landing outside, as she was leaving, she saw a man standing. He 
spoke in answer to her question, saying that he had come to the wrong 
office. She went up to her room. She heard the office door bang, 
hurried down, and saw a man disappearing at the bottom of the stairs. 
On looking into the safe she found that the £173 had been taken. At 
12.30 p.m. P gave the defendant, a detective constable of the Bedford- 
shire constabulary, a description of the man she had seen on the 
landing. At the police station she identified a photograph of the 
plaintiff as being a photograph of that man. The plaintiff was well 
known to the police, having a long list of convictions for larceny. 
The plaintiff’s brother-in-law told the defendant that the plaintiff, 
who lived in Clapton, 34 miles from Dunstable, was in Dunstable that 
morning, but subsequently this statement was retracted. On April 13, 
the plaintiff was detained in London and at 3 p.m. was seen by the 
defendant. The plaintiff put forward an alibi, viz., that he was working 
all day on the day in question at a house in Clapton with a man named 
Jock, but gave no information that would enable Jock to be traced. 
The defendant took the plaintiff into custody. He did not take the 
plaintiff directly back to Dunstable, but took him to the house where 
the plaintiff said he had been at work to investigate the alibi. The 
occupants of the adjoining house, Mr. and Mrs. 8, said that they had 
seen the plaintiff there on the morning of April 9, having given him a 
cup of tea. The defendant then took the plaintiff to his home, which 
the defendant searched for evidence, but without result. At 5.25 p.m. 
the parties left London for Dunstable. Shortly afterwards an identi- 
fication parade was held at which P picked out the plaintiff as the 
man whom she had seen at 12.15 p.m. on April 9, and afterwards in 
the inspector’s office asserted that she was sure that he was the man. 
The plaintiff was charged. Subsequently the defendant obtained a 
statement from Mrs. L, the owner of the house at which the plaintiff 
said that he had worked on April 9, deposing that she had seen him 
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there at about 1.40 p.m. on that day. The evidence of Mr. and Mrs. S 
and Mr. L showed that it was very unlikely, though not impossible, 
that the plaintiff could have committed the theft. The plaintiff 
submitted these statements to his superior officers, by whom they 
were handed to the prosecuting solicitor. At the committal proceed- 
ings the magistrates’ court was not told of the evidence recorded in 
these statements, but the statements were given to the defence 
immediately afterwards. At the trial the prosecution offered no 
evidence, counsel stating that a mistake had been made. The plaintiff 
was acquitted. According to the shorthand note, counsel for the 
prosecution said that P had been shown a collection of photographs, 
but the person whom she indicated was not the plaintiff. At the trial 
of an action by the plaintiff against the defendant for false imprison- 
ment and malicious prosecution, the Judge put to the jury one 
question—whether P appeared to be positive in her identification of 
the plaintiff. The jury answered that question in the affirmative, and 
the Judge ruled that the defendant had established a defence of 
reasonable and probable cause, and dismissed the action. On appeal :— 
Held, (i) as regards false imprisonment, on the evidence the defendant 
had reasonable cause for suspecting the plaintiff to have committed 
the crime, and, therefore, he was entitled to do everything that was 
reasonable to investigate the crime, and was not bound to take the 
plaintiff after his arrest immediately and directly to the police station 
or before a magistrate; (ii) as regards malicious prosecution: (a) the 
trial Judge was justified in putting to the jury only the question 
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whether P was positive in her identification, and was not bound to 
leave to the jury the question whether the defendant honestly 
believed that the plaintiff was guilty; (b) the defendant, having 
submitted all available evidence to his superior officers, was not 
responsible for the acts or omissions of the prosecution at the magis- 
trates’ court leading to the committal of the plaintiff; (c) it was the 
duty of the prosecution to call any available witnesses or to make 
their statements available to the defence, which was done in the 
present case. (Dallison v. Caffery. C.A.)... 


4, Malicious prosecution; police officer; reasonable and probable cause; 
duty to make available to defence statements of witnesses in favour 
of accused; questions to be left to the jury; duty of prosecution to 
call known witness or make available statement to defence.—At 
12.15 p.m. on April 9, 1959, P, a typist aged 17, had put in an office 
safe at Dunstable £173 that she had collected from the bank. She shut 
the safe door, but did not lock it. On the landing outside, as she was 
leaving, she saw a man standing. He spoke in answer to her question, 
saying that he had come to the wrong office. She went up to her 
room. She heard the office door bang, hurried down, and saw a 
man disappearing at the bottom of the stairs. On looking into the 
safe she found that the £173 had been taken. At 12.30 p.m. P gave 
the defendant, a detective constable of the Bedfordshire constabulary, 
a description of the man she had seen on the landing. At the police 
station she identified a photograph of the plaintiff as being a photo- 
graph of that man. The plaintiff was well known to the police, having 
a long list of convictions for larceny. The plaintiff’s brother-in-law 
told the defendant that the plaintiff, who lived in Clapton, 34 miles 
from Dunstable, was in Dunstable that morning, but subsequently 
this statement was retracted. On April 13, the plaintiff was detained 
in London and at 3 p.m. was seen by the defendant. The plaintiff put 
forward an alibi, viz., that he was working all day on the day in question 
at a house in Clapton with a man named Jock, but gave no information 
that would enable Jock to be traced. The defendant took the plaintiff 
into custody. He did not take the plaintiff directly back to Dunstable, 
but took him to the house where the plaintiff said he had been at 
work to investigate the alibi. The occupants of the adjoining house, 
Mr. and Mrs. §, said that they had seen the plaintiff there on the 
morning of April 9, having given him a cup of tea. The defendant then 
took the plaintiff to his home, which the defendant searched for 
evidence, but without result. At 5.25 p.m. the parties left London 
for Dunstable. Shortly afterwards an identification parade was held 
at which P picked out the plaintiff as the man whom she had seen at 
12.15 p.m. on April 9, and afterwards in the inspector’s office asserted 
that she was sure that he was the man. The plaintiff was charged. 
Subsequently the defendant obtained a statement from Mrs. L, the 
owner of the house at which the plaintiff said that he had worked on 
April 9, deposing that she had seen him there at about 1.40 p.m. on 
that day. The evidence of Mr. and Mrs. S and Mr. L showed that it 
was very unlikely, though not impossible, that the plaintiff could 
have committed the theft. The plaintiff submitted these statements 
to his superior officers, by whom they were handed to the prosecuting 
solicitor. At the committal proceedings the magistrates’ court was 
not told of the evidence recorded in these statements, but the state- 
ments were given to the defence immediately afterwards. At the trial 
the prosecution offered no evidence, counsel stating that a mistake 
had been made. The plaintiff was acquitted. According to the short- 
hand note, counsel for the prosecution said that P had been shown a 
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PoLicE—continued PAGE 
collection of photographs, but the person whom she indicated was not 
the plaintiff. At the trial of an action by the plaintiff against the 
defendant for false imprisonment and malicious prosecution, the 
Judge put to the jury one question—whether P appeared to be positive 
in her identification of the plaintiff. The jury answered that question 
in the affirmative, and the Judge ruled that the defendant had 
established a defence of reasonable and probable cause, and dismissed 
the action. On appeal:—Held, (i) as regards false imprisonment, on 
379 the evidence the defendant had reasonable cause for suspecting the 
| ° . " . . 4 A 
plaintiff to have committed the crime, and, therefore, he was entitled 
to do everything that was reasonable to investigate the crime, and 
was not bound to take the plaintiff after his arrest immediately and 
directly to the police station or before a magistrate; (ii) as regards 
malicious prosecution: (a) the trial Judge was justified in putting to 
the jury only the question whether P was positive in her identification, 
and was not bound to leave to the jury the question whether the 
defendant honestly believed that the plaintiff was guilty; (b) the 
defendant, having submitted all available evidence to his superior 
officers, was not responsible for the acts or omissions of the prosecution 
at the magistrates’ court leading to the committal of the plaintiff; (c) 
it was the duty of the prosecution to call any available witnesses or 
to make their statements available to the defence, which was done in 
the present case. (Dallison v. Caffery. C.A.) 
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PRIVATE STREET WORKS 

Advance payments code; deposit by frontager in respect of cost of street 
works; refund of excess to successor in title; no express contract by 
successor to refund excess to payor; liability to refund; Highways 
Act, 1959, s. 195 (1).—Where a deposit paid to a street works authority 
under the advance payments code (s. 192 to s. 199 of the Highways 
Act, 1959) in respect of street works to be carried out by the authority 
in a private street proves to be excessive, and, after the land in respect 
of which the deposit was paid has been sold, the excess is repaid to the 
frontager for the time being (a successor in title to the original payor) 
as required by the Highways Act, 1959, s. 195 (1) (a), it will be 
assumed that the vendor and purchaser of the land sold contracted 
on the basis of the statutory provisions governing the deposit when 
they agreed the sale price of the land, and, accordingly, there is no 
obligation on the frontager to account for the repayment to the 
original payor of the deposit in the absence of an express contract for 
refunding it. (Henshall and Another v. Fogg. C.A.) 


PUBLIC ENTERTAINMENT 
Music and dancing licence; conditions; necessity for condition to relate to 
provision of entertainment of like kind as public dancing, singing, or 
music; validity of condition amounting to restriction on use of 
premises invalid; Public Health Acts Amendment Act, 1890, s. 51, 
paras. (1), (2).—By s. 51 of the Public Health Acts Amendment Act, 
1890, so far as material: ‘‘ For the regulation of places ordinarily 
used for public dancing or music, or other public entertainment of the 
like kind, the following provisions shall have effect (namely) :—1. 
. .. @ house, room, garden, or other place, whether licensed or not for 
the sale of wine, spirits, beer, or other fermented or distilled liquors, 
shall not be kept or used for public dancing, singing, music, or other 
public entertainment of the like kind without a licence for the purpose 
or purposes for which the same respectively is to be used first obtained 
from the licensing justices of the licensing district in which the house, 
room, garden or place is situate... 2. Such justices may .. . grant 
licences to such persons as they think fit to keep or use houses, 
rooms, gardens, or places for all or any of the purposes aforesaid upon 
such terms and conditions, and subject to such restrictions as they 
by the respective licences determine . . .”” Restrictions on the lawful 
use of premises which licensing justices may impose under s. 51, 
para. 2 of the Act on the grant of a music and dancing licence under 
s. 51, are limited to restrictions qualifying the extent of the permission 
granted by the licence, and do not extend to other restrictions in the 
nature of restrictions on the premises. The appellant held a music 
and dancing licence granted under s. 51 of the Act of 1890 for 
licensed premises. The licence contained the restriction “that no 
artistes, other than vocalists . . . shall be permitted to perform in any 
room.”’ The appellant employed G, an entertainer, on the premises. 
G’s performance consisted substantially of words read from a card 
by pairs of members of the audience forming a sketch. After each 
pair had completed the reading, members of the audience were 
invited to applaud and prizes were awarded to the pair who had 
received the most applause. There was no element of music, pro- 
duced instrumentally or orally. An information was preferred against 
the appellant alleging an offence under s. 51, para. (g), by contraven- 
tion of the restriction contained in the licence. The justices held that 
the appellant had not presented a ‘“‘ public entertainment of the like 
kind ”’ within the meaning of s. 51, but that, as G was not a vocalist, 
there had been a breach of the restriction in the licence and convicted 
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the appellant. On appeal:—Held, that the restriction had no force 
in law as regards the particular performance and occasion, because 
there had not been a “ public entertainment of the like kind ”’ within 
the meaning of s. 51, and that on that ground the appeal must be 
allowed. Held, further, that G was not a “ vocalist’ within the 
meaning of the restriction. (Whitehead v. Haines. Q.B.D.) ... aa: 


| PUBLIC ORDER 
Public place; highway; threatening language by one neighbour to another 
| on highway; likelihood of breach of the peace; contravention of 
statute; Public Order Act, 1936, s. 5.—By s. 5 of the Public Order 
Act, 1936: ‘‘ Any person who in any public place (which, by the 
definition in s. 9 (1), includes any highway) or at any public meeting 
uses threatening, abusive or insulting words or behaviour with intent 
to provoke a breach of the peace or whereby a breach of the peace is 
| likely to be occasioned, shall be guilty of an offence.’’ The respondent, 
after deliberately breaking the glass in the basement door of R’s 
house, stood in the highway, shouting abuse towards the house. R 
and his son-in-law were then in the highway and the words used by 
the respondent were such that a breach of the peace was likely to be 
f occasioned. An information was preferred against the respondent 
| for using threatening words or behaviour whereby a breach of the peace 
was likely to be occasioned, contrary to the aforementioned section. 
Justices convicted the respondent, but on appeal by him to quarter 
sessions the conviction was quashed on the ground that the section 
was limited to conduct at political meetings and the like and could not 
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Pusitic ORDER—continued PAGE 
be extended to disputes between neighbours, even though they 
occurred on the highwey. On appeal by the prosecutor to the 
Divisional Court :—Held, that the wording of s. 5, being unambiguous, 
was not controlled by the long title to the Act; that the section was 
intended not only to preserve public order where many people were 
involved, but also to preserve public order in a public place; and, 
therefore, that quarter sessions had come to a wrong conclusion and 
the case must be remitted to them. (Holman v. Ward. Q.B.D.)  ... 397 


Q 
QUARTER SESSIONS 
1. Jurisdiction; conviction at magistrates’ court; appeal dismissed by 
quarter sessions; purported committal to themselves for sentence; 
sentence in excess of maximum permissible at magistrates’ court; 
certiorari; substitution of sentence by Divisional Court; Summary 
Jurisdiction Act, 1879, s. 31, para. (vii), para. (viii), as substituted by 
Summary Jurisdiction (Appeals) Act, 1933, s. 1; Criminal Justice 
Act, 1948, s. 29 (3); Magistrates’ Courts Act, 1952, s. 29.—Where an 
offender has been convicted and sentenced at a magistrates’ court, 
and has appealed either against conviction or sentence to quarter 
sessions and the appeal has been dismissed, the court of quarter 
sessions has no jurisdiction under s. 31 of the Summary Jurisdiction 
Act, 1879, para. vii, as substituted by s. 1 of the Summary Jurisdiction 
(Appeals) Act, 1933, to commit the offender to themselves for sentence, 
or to pass a sentence greater than the maximum sentence which the 
magistrates’ court could have passed. The appellant was convicted 
at a magistrates’ court and sentenced to three months’ imprisonment. 
He appealed to quarter sessions, who dismissed the appeal, and, 
purporting to commit the appellant to themselves for sentence under 
s. 29 of the Magistrates’ Courts Act, 1952, sentenced him to 12 months’ 
imprisonment, pursuant to s. 29 (3) of the Criminal Justice Act, 
1948 :—Held, since quarter sessions had no power to commit the 
appellant to themselves, the sentence was a nullity; the court, 
sitting as a Divisional Court, would issue an order of certiorari to 
quash the decision of quarter sessions, and, acting under s. 16 (1) of 
the Administration Act, 1960, would substitute a sentence of six 
months’ imprisonment, the maximum which the magistrates’ court 
or quarter sessions on appeal could have passed. (R. v. Bullock. 


C.C.A. Q.B.D.) 


2. Remission of case to petty sessions; plea of guilty entered before petty 
sessions; conviction and committal to quarter sessions for sentence; 
remission of case by quarter sessions to magistrates’ court to consider 
whether to allow defendant to withdraw plea; Magistrates’ Courts 
Act, 1952, s. 29.—The defendant entered a plea of guilty at a magis- 
trates’ court to a charge of larceny by a trick. The court convicted 
him, and, pursuant to s. 29 of the Magistrates’ Courts Act, 1952, 
committed him to the Crown Court at Liverpool for sentence. On 
application by the defendant for the case to be remitted to the 
magistrates’ court in order that that court might consider whether to 
allow him to withdraw his plea, on the ground that the facts as 
presented at the magistrates’ court disclosed an offence, not of larceny 
by a trick, but of obtaining by false pretences:—Held, the court of 
summary jurisdiction were functus officio once there was a conviction 
of the defendant, and, accordingly, quarter sessions (jurisdiction 
exercised by the Crown Court) had no jurisdiction to remit the case to 
them to consider whether to allow the defendant to alter his plea. 
(R. v. Riley. Crown Court at Liverpool.) bas ote oa ast 85 
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RAILWAYS 

Offence; travelling with intent to avoid payment of fare; termination of 
travel; passenger having alighted on platform, but not passed ticket 
barrier; Regulation of Railways Act, 1889, s. 5 (3) (a).—By s. 5 (3) 
of the Registration of Railways Act, 1889: ‘If any person (a) 
travels or attempts to travel on a railway without having previously 
paid his fare, and with intent to avoid payment thereof,” he shall 

| be liable to a penalty (increased by s. 84 (2) of the Transport Act, 





1962). The appellant travelled from South Kensington Station to the 
Bank station on the London Underground Railway without having 
previously bought a ticket. He alighted from the train at the Bank 
station and at the ticket barrier offered the ticket inspector 6d., 
saying “ Holborn.”’ On the hearing of an information preferred 
against the appellant charging him with having unlawfully travelled 
| on a railway at the Bank station without having previously paid his 
fare and with intent to avoid payment thereof, contrary to the afore- 
mentioned sections, the justices found that the appellant formed the 
intent to avoid payment before he reached the barrier and convicted 
him. On appeal by him:—Held, the words “ with intent to avoid 
payment ”’ of the fare in s. 5 (3) (a) of the Act of 1889 referred to a 
point of time when the defendant was still travelling on the railway ; 
the appellant did not cease to travel on the railway when he alighted 
on the platform, but he was still travelling when he approached the 
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ticket barrier; and, therefore, he had been rightly convicted. 
(Bremme v. Dubery. Q.B.D.)_ ... as es me ea baa 


RATING AND VALUATION 

1. Particulars reasonably required from ratepayer; trading premises; 
notice calling for particulars of trade actually done during end of past 
three years in order to enable valuation officer to assess the gross 
value; such particulars ‘‘ reasonably required ” by valuation officer ; 
Local Government Act, 1948, s. 58 (1), (2), as amended.—Section 58 
(1), of the Local Government Act, 1948 [as amended], provides that 
where a new valuation list is to be made for a rating area the valuation 
officer may serve a notice on the occupier, lessee or owner of any 
hereditament or premises in the area requiring him “to make a 
return containing such particulars as may be reasonably required for 
the purpose of enabling him accurately to compile the list.”” Section 
58 (2) of the Act [as amended], gives the valuation officer the same 
powers ‘in connexion with a proposal which has been made for the 
alteration of the valuation list, or with a view to the making of such 
a proposal.’”’ The defendant, a valuation officer served a notice 
under s. 58 of the Act, upon the plaintiff ratepayers who were the 
owners of licensed premises referred to in the notice. By question 5 
of this notice the defendant required the plaintiffs to state the 
‘“* quantity of the following goods supplied by you to the property for 
retail sale there for each of the last three years ending on the date to 
which your accounts are usually made up: Beer in casks and kegs: 
Bottled and canned beer: Wines and Spirits: Cider.” The plaintiffs 
claimed that the defendant was not entitled to such particulars and 
sought a declaration that the notice was unauthorized by s. 58, ultra 
vires, and illegal, or alternatively that the particulars called for in 
question 5 and each of them were unauthorized, ultra vires, and 
illegal:—Held, the notice was authorized by s. 58 of the Act and the 
valuation officer was entitled to require particulars as to trade 
actually being done or recently done on the premises because: (i) 
the words “‘ reasonably required ” in s. 58 (1) and s. 58 (2) should be 
interpreted as ‘‘ reasonably necessary ”’, (ii) the particulars required 
by the notice were ‘‘ reasonably necessary ” since an essential element 
in the assessment or evaluation of capability for trade was the trade 
that was actually being done and that had recently been done, and it 
was ‘‘ reasonably necessary ” for the valuation officer to have these 
particulars if he was to compile the list accurately. Per THOMPsoN, 
J.: Even if the words “ reasonably required ” were interpreted as 
“‘reasonably demanded ”’ it was, nevertheless, reasonable for the 
valuation officer to demand these particulars. (Watney Mann, Lid. v. 
Langley. Q.B.D.) ... ‘ win “— ant aa 

2. Valuation list; quashing; when certiorari and mandamus will lie; 
certiorari pre-requisite to mandamus; duty of valuation officer; 
assessment of gross values; legal considerations; inspection of 
premises; regard payable to actual rents; quality of housing; co- 
ordination between officers.—Before an order of certiorari or man- 
damus can issue in regard to a completed valuation list or the 
preparation of a list it must be shown that the valuation officer has 
misdirected himself on some fundamental matter which so vitiates 
the value of his work that it must be regarded as worthless, that there 
is no practical alternative to tearing up the list and starting again, or 
that the making of the order would bring some real benefit to the 
applicant. The applicants were the owners of a large block of purpose- 
built flats in a metropolitan borough. They applied for an order of 


Vol. 


PAGE 


148 


97 





Ju 


12 








Justice of the Peace and Local Government Review Reports. January 30, 1965. 


Vol. 128 INDEX TO REPORTS—ANALYTICAL INDEX 649 

>AGE RaTING AND VALUATION—continued PAGH 
mandamus, alternatively for an order of certiorari, directed to the 

148 valuation officer for the borough to compel him to carry out his 


statutory duties in relation to the preparation of the valuation list, 
completed in December, 1962, and coming into force on April 1, 1963. 
The list had formed the basis of rent collections for 1963-64 and 1964- 
65. The substantial ground of complaint was that, in preparing the 
list, the valuation officer had not valued each hereditament separately 
| on the evidence of actual rentals, but had instead acted on an arbitrary 
scale of values applied between him and the valuation officers of other 

| areas or imposed by his superior in the Inland Revenue. The evidence 
showed certain discrepancies between levels of assessments applied to 
purpose-built flats and those applied to flats and maisonettes in 
houses originally designed for single occupation and subsequently 
adapted for multiple occupation :—Held, that though there were a 
number of assessments which had been shown to be wrong and which 
should be amended by proposals made in due course, and though 
there might be a number of instances where other equally competent 
valuers might take a different view from the respondent valuation 
officer on matters of professional skill and opinion, no breach of duty 
on the part of the respondent valuation officer had been established, 
and neither certiorari nor mandamus should issue. Per Curiam: In the 
present case certiorari would have been a necessary pre-requisite to 
mandamus, but as there was no excess of jurisdiction and no error of 
law apparent on the face of the valuation list, the application for 








SOW A WORD... 


THE HOST and reap this harvest 
OF GoD When you speak of the Y.W.C.A. as a 


cause which really deserves support, 





bee es you earn gratitude. From those you 
dae speak to, from the Y.W.C.A. and from 
the whole community. 
Patron: Her Majesty Queen Elizabeth | | This great voluntary organization 
e Queen Mother urgently needs funds to expand the 


work it has been doing for 100 
years — donations, subscriptions or 





This Hospital (entirely dependent on legacies. Thousands of girls find 
legacies and donations) has as its sole | | | cheerful homes in Y.W.C.A. hostels 
purpose the care of those who are in and Christian friendship in Y.W.C.A. 
97 the last stages of a mortal illness clubs. More hostels and clubs are 
(almost always Cancer). Here, in a needed at home and abroad. A word 
group of Georgian buildings and a from you now can mean a rich harvest 
modern wing set in a_ beautiful of human well being in years to come. 
garden, the Anglican Sisters of St. 
Margaret bring them peace and com- Patrons: Her Majesty The Queen ; H.M. Queen 
fort, in addition to skilled medical se th Moth . 
care. No charge is made, and | | | © °**"TheHon. Mrs. Angus Ogilvy 
patients of both sexes are admitted | | | Honorary Vice-President: Lady Churchill, G.B.€. 
without regard to creed or country. | Honorary Treasurer: The 
Viscount Hampden, C.M.G. 
ie Aaaat duncan anes eae | MTTONOKD HOUSE, 
e Appeal Secretary will gladly sen 
further information, or a simple - COON wae 





‘Form of Bequest” 
™ | 




















Justice of the Peace and Local Government Review Reports. January 30, 1965. 


650 INDEX TO REPORTS—ANALYTICAL INDEX Vol. 


RATING AND VALUATION—continued PAGE | . 
certiorari would in any event have failed. Observations on the conse- 
quence of the London Rates Equalization Scheme. The following 
principles apply where a valuation list is to be prepared in relation 
to purpose-built and non-purpose-built flats, converted houses, and A 
maisonettes: (i) reference should be had to the desirability of the list | 
being up-to-date when it takes effect. Collection of rental evidence 
and the actual compilation of the list should be postponed for as long 
as is reasonably possible having regard to the work to be done, but 
the actual timetable is a matter for the discretion of the valuation 
officer acting in good faith. Having compiled the list on the material 
then available, he may give effect to anticipated future trends, if his 
skill and experience tell him that they are sufficiently established. 
This matter being one of professional opinion, his decisions will rarely 
be open to challenge as being contrary to law; (ii) the duty to inspect 
hereditaments which fall within s. 57 (1) of the Local Government 
Act, 1948 (7.e., those where the valuation officer has a discretion to 
treat a house occupied in parts as a single hereditament) is no different 
in kind from his duty to inspect other hereditaments in the list. If, 
having referred to the information that he will have received from the 
previous list, returns and other documents, he still needs information 
to arrive at an assessment, he can inspect the property, but this will 
often be unnecessary. His decisions to inspect or not will rarely be 
open to challenge, if made in good faith; (iii) rent actually payable is 
not conclusive of the amount of gross value within s. 68 of the Rating 
and Valuation Act, 1925, as amended; but the rent of similar and 
comparable hereditaments falls within the definition of the “ best ”’ - 
evidence on which an assessment may be based. It is within a valua- 
tion officer’s discretion, when valuing houses in the same terrace which 
are practically identical, to assess them all at the same figure even 
though their actual rentals vary. If the premises are let furnished, the 
actual rent is no guide at all to gross value until the element of value 
attributable to the furniture has been eliminated. If houses when 
vacant and to let are not potentially more valuable than others, a 
higher assessment would not be justified by the mere accident that 
they had previously been let to a class of person subject to special 
economic pressures. Conversely, if a house assessed as a single 
hereditament has been sub-let in flatlets so adapted as to be particu- 
larly attractive to a tenant when vacant and to let, this matter should 
be reflected in the assessment; (iv) co-ordination between valuation 
officers is sensible and proper, if it does not override the officer’s use of 
his own judgment on the evidence available in his own area. (R. v. 
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Paddington Valuation Officer and Another. Ex parte Peachey 
Property Corporation, Ltd. Q.B.D.) “a ee ose ... 550 
ROAD TRAFFIC 1 
1. Dangerous driving; ‘‘ road”; car park in borough market place; Road a 
Traffic Act, 1960, s. 2 (1), s. 257.—A police constable has a general : 
duty to prevent crime, and, when crime is committed, to bring the s 
offender to justice, yet when the execution of these general duties v 
involves interference with the person or property of a private 
individual the power of the constable is not unlimited. The police IN 
were anxious to examine a motor car belonging to W and driven by 
L in order to obtain evidence of its having collided with a wall with (Re; 
regard to a prospective charge of dangerous driving. Two constables c 
were on duty in a borough market place where the car was parked on a 
site laid out as a car park and marked with herring-bone markings. 


L arrived and got into the driving seat and was told by B, one of the 
constables that a police sergeant wished to examine the car and that 
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he would stop the car if L tried to drive it away. W then arrived and 
told L to drive away. L started the engine and the second constable 
went to the front of the car and signalled L to stop. B went to the 
rear of the car, and L reversed and came into slight contact with B, 
who then went to the driver’s seat and unsuccessfully tried to get the 
ignition key. W told L to drive at the constable in front. L did so, 
and the constable jumped aside and L drove away. At the time no 
charge had been preferred against either L or W nor had either been 
arrested. L was convicted of assaulting the constable, at whom the 
ear had been driven, in the execution of his duty, contrary to s. 38 
of the Offences against the Person Act, 1861, and W of counselling, 
procuring and commanding that offence:—Held, the convictions 
must be quashed, as the constable at whom the car had been driven 
and his colleague were not acting in the due execution of their duty at 
common law, nor urder any statutory duty to detain the car in those 
circumstances under s. 223 of the Road Traffic Act, 1960. Held, 
further, on the evidence the jury were entitled to find that the car 
park was a “ road ”’ within the meaning of s. 257 of the Act of 1960. 
(R. v. Waterfield. R. v. Lynn. C.C.A.) ... ‘ F : 


2. Disqualification for holding driving licence; special reasons; causing 


death by dangerous driving; ambulance driver taking urgent case to 
hospital; crossing traffic light at red; Road Traffic Act, 1960, s. 1, 
s. 5 (1).—The defendant, an ambulance driver, was taking an urgent 
case to hospital and had been told by a matron and a nurse in the 
ambulance to hurry. He came to a road junction controlled by traffic 
lights, and, after reducing his speed and looking both ways, crossed 
when the light was red against him. He collided with a motor scooter, 
which was crossing the junction on the green light, and killed the rider. 
On a plea of guilty to causing death by dangerous driving, contrary 
to s. 1 of the Road Traffic Act, 1960:—Held, that there were special 
reasons within the meaning of s. 5 (1) of the Act, which entitled the 
Judge to refrain from ordering the defendant to be disqualified from 
holding a driving licence. (R. v. Lundt-Smith. Bucks. Asz.)... 


3. Driving while unfit to drive through drink; alcohol in urine; certificate 


of analyst; evidence of medical practitioner; quantity of liquor con- 
sumed; tables of destruction and conversion rates; evidence of 
medical practitioner based on reference to tables; admissibility; Road 
Traffic Act, 1962, s. 2 (2).—On a charge of driving while unfit to drive 
through drink the evidence of a medical practitioner of the rate at 
which the body destroys alcohol and of the conversion of the figures 
relating to urine content on an analyst’s certificate given pursuant 
to s. 2 (2) of the Road Traffic Act, 1962, into the amount of liquor 
consumed is admissible, although the doctor has not himself verified 
the destruction rate or conducted experiments with regard to the 
conversion, but bases his evidence on accepted tables published by 
the British Medical Association. (R. v. Somers. C.C.A.) ; 


4. Driving while unfit to drive through drink; evidence; urine test; 


specimen provided to medical practitioner; no request by accused 
to be supplied with specimen; admissibility of analyst’s certificate ; 
Road Traffic Act, 1962, s. 2 (1), (4), (5).—At 9.15 p.m., a police con- 
stable requested the accused to provide a specimen of urine for 
analysis, but did not at the same time offer to supply him, in a 
suitable container, with part of it, as was required by s. 2 (5) of the 
Road Traffic Act, 1962. The accused complied with the request, and 
the constable put the specimen into two bottles, giving neither of 
them to the accused. At 10.15 p.m. a medical practitioner obtained a 
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specimen from the accused. The depositions did not show whether or 
not the medical practitioner offered to supply part of it to the accused. 
On neither occasion did the accused ask to be supplied with a 
specimen :—Held, although s. 2 (5) of the Road Traffic Act, 1962, was 
mandatory (with the consequence that the analyst’s certificate relating 
to the specimen provided at the request of the constable was inad- 
missible in evidence), yet subs. (5) did not apply where the request to 
provide a specimen was made by a medical practitioner, and, as there 
had not been any failure to comply with s. 2 (4) (the accused not 
having asked for any specimen) the analyst’s certificate relating to the 
specimen supplied to the medical practitioner was admissible in 
evidence by virtue of s. 1 (2) of the Act. (R. v. Dooley. Crown Court 
at Liverpool.) is ae ia 


5. Driving while unfit to drive through drink ; urine test ; request by constable 


for sample; offer to supply part of sample to defendant in container; 
when offer must be made; Road Traffic Act, 1962, s. 2 (5).—By s. 2 
(5) of the Road Traffic Act, 1962: ‘‘ A constable requesting any 
person ... to provide a specimen of . . . urine for analysis shall offer 
to supply him, in a suitable container, part of the specimen ...”” The 
offer to supply part of the specimen under the aforementioned sub- 
section must be made simultaneously with the request to provide the 
specimen or, if not simultaneously, at an earlier time so proximate 
that it will still be clearly in the mind of the person to whom the 
request was addressed. (R. v. Price. C.C.A.) ‘ : 


6. Excessive speed; police officer; travelling to give evidence at court; 


breakdown of original vehicle; substitution of another vehicle; use of 
vehicle for police purposes; Road Traffic Act, 1960, s. 25.—A police 
officer was, in the course of his duties, travelling in a motor car to give 
evidence at court. The car broke down, and he transferred to a police 
car. With the object of getting to court on time, he exceeded the 
speed limit in a restricted area. The justices found as a fact that, in 
normal traffic conditions, it was unlikely that the police officer would 
have been able to achieve his object of getting to court in time. They 
dismissed an information preferred against him for exceeding the 
speed limit on the ground that the car was being used by him for a 
police purpose within the meaning of s. 25 of the Road Traffic Act, 
1930. On appeal by the prosecutor :—Held, that on their finding of 
fact the justices were right in dismissing the information, as the use 
of the substituted car was necessary to enable the officer to achieve a 
police purpose. Per Winn, J.: If, ina particular case for a particular set 
of circumstances, it is established that, solely in order to enable a police 
purpose to be performed, or solely in order to ensure that a police pur- 
pose requiring to be performed is not frustrated, use must be made of a 
vehicle and the use being made of it would be hindered by the obser- 
vance of speed restrictions, then in such circumstances the immunity 
conferred by s. 25 of the Act of 1960 would be wide enough to cover the 
prima facie offence of travelling too fast. (Aitken v. Yarwood. Q.B.D.) 


7. Keeping unlicensed vehicle on road; vehicle bought by garage other 


than for sale; vehicle placed on road during re-arrangement of show- 
room; some interval of time implied in word “‘ keeps’; question of 
fact and degree; Vehicles (Excise) Act, 1962, s. 7.—The appellant was 
convicted of unlawfully keeping on a public road a mechanically 
propelled vehicle for which a licence was not in force, contrary to s. 7 
of the Vehicles (Excise) Act, 1962. He carried on business at a garage 
adjoining a public road, with a workshop round the corner. A car 
which he had bought and which was being offered for sale in the 
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Roap Trarric—continued 
showroom of the garage was moved into the public road while the 
showroom was being re-arranged. There was no licence in force for 
the car. There was no evidence how long the car had been on the road: 
—BHeld, that the word “ keeps ” in s. 7 of the Vehicles (Excise) Act, 
1962, implied the keeping of the vehicle in the road for some interval 
of time; that the question whether there had been ‘“ keeping ” was 
a matter of fact and degree in every case; and that, as the mere 
presence of the vehicle on the road for a moment of time was not 
sufficient to constitute the offence, the conviction must be quashed. 
(Dudley v. Holland. Q.B.D.) 7 me ides 


8. Motor vehicle; stolen car; passengers carried with knowledge of theft ; 
penalty; applicability to stolen car; Road Traffic Act, 1960, s. 217 
(1), as amended by Road Traffic Act, 1962, s. 44.—By s. 217 (1) of 
the Road Traffic Act, 1960, as amended by s. 44 of the Road Traffic 
Act, 1962: ‘‘ A person who... knowing that a motor vehicle has 
been taken [without the consent of the owner or other lawful 
authority] . . . allows himself to be carried in it or on it without such 
consent or authority shall... be liable ’ to a penalty. The husband 
of the defendant G stole a motor car. When the car was stopped by 
the police, G’s husband was driving the car, G was sitting beside him, 
and the defendant W was in the back seat. G and W were charged 
under the aforementioned section, as amended. The justices found 
that they had allowed themselves to be carried in the car knowing it 
to have been stolen, but acquitted them both on the ground that the 
section applied only to a car taken and driven away without consent 
or lawful authority and not to a stolen car. On appeal by the 
prosecutor :—Held, the offence created by the aforementioned section 
existed even when the major offence of larceny had been committed 
in respect of the motor vehicle, and that the case must be remitted to 
the justices with a direction to convict. (Tolley v. Giddings and 
Another. Q.B.D.) ... ian ext ais ‘on 


9. Taking and driving away motor vehicle; “ driving’’; defendant not 
responsible for propulsion; Road Traffic Act, 1960, s. 217 (1).—The 
appellant stepped on to a heavily laden lorry, which had been parked 
on a hill, with the handbrake full on and the gear in reverse. He leant 
over or got into the cab, released the brake, and jumped clear. The 
lorry ran down the hill and damaged a shop. The appellant was 
convicted of taking and driving away the lorry without the owner’s 
consent, contrary to s. 217 (1) of the Road Traffic Act, 1960. On 
appeal :—Held, that the offence comprised two elements, the taking 
and the driving away, and that the latter had not been established as 
a person could not be said to be driving a motor vehicle for the 
purpose of the subsection unless he was in the driving seat or in 
control of the steering wheel and also had something to do with the 
propulsion. The conviction must, therefore, be quashed. (R. v. 
Roberts. C.C.A.) : son ; 


SALMON AND FRESHWATER FISHERIES 

Fish; ‘taking’; unlawfully and wilfully attempting to take fish in 
water where private right of fishery; fishing solely for sport; 
intention to replace alive in river every fish caught; mens rea; claim 
of right; Larceny Act, 1861, s. 24.—The appellant, an angler was 
convicted of unlawfully and wilfully attempting to take fish in water 
(the River Thames) in which there was a private right of fishery, 
contrary to s. 24 of the Larceny Act, 1861. The appellant fished 
solely for sport, and it was his intention to replace alive in the river 
every fish that he caught. The respondent, the prosecutor, owned 
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SALMON AND FRESHWATER FISHERIES—continued PAGE 
part of the bank of the river, which was divided from the land where 
the respondent’s house stood by an unmade road designed for the 
use of the residents of houses abutting thereon. On appeal:—Held, 
that the decision of the justices was right and that the conviction 
must be affirmed; there was no justification for importing into s. 24 
any of the elements of the law of larceny, and so the prosecution were 
not required to prove mens rea, or asportation, or intent permanently 
to deprive the owner of the property, nor was bona fide belief in a 
claim of right a valid defence; “ take ’ bore no other meaning other 
than its natural primary meaning of catching and capturing. Per 
Curiam: No claim of right can exist in the public to fish in the River 
Thames. (Wells v. Hardy. Q.B.D.) ee ‘i Stim sii -. 328 


= 

TOWN AND COUNTRY PLANNING 
1. Building preservation; ‘ecclesiastical building ’’; rectory; exemp- 
tion; Town and Country Planning Act, 1962, s. 30 (2) (a).—A Church 
of England rectory, which is being used in a normal manner is an 
“ecclesiastical building for the time being used for ecclesiastical 
purposes ”’ within the meaning of s. 30 (2) (a) of the Town and Country 
Planning Act, 1962, with the consequence that a building preservation 
order under s. 30 cannot be made in respect of it. Decision of 
RoskKI1L1, J. (128 J.P. 114), reversed. (Phillips v. Minister of Housing 


and Local Government and Another. C.A.) Oe ne 507 
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Town AND CounTRY PLANNING—continued PAGE 

2. Building preservation order; exclusion of “ ecclesiastical building ”’ ; 
“ecclesiastical building’; rectory; Town and Country Planning Act, 
1962, s. 30 (2) (a).—Section 30 (2) of the Town and Country Planning 
Act, 1962, provides that a building preservation order shall not be 
made in respect of “ an ecclesiastical building which is for the time 
being used for ecclesiastical purposes . . .”’:—Held, a rectory is not 
per se and without more an ecclesiastical building within the meaning 
of this subsection. Per Rosxi11, J.: ‘ I would entirely agree that a 
building can be ecclesiastical for the purposes of the subsection 
although it belongs to some denomination of the Christian religion 
other than the Established Church ... It is clearly not enough that 
the building belongs to the church. It is clearly not enough that a 
priest lives there and carries out his spiritual duties from there.” 
(Phillips v. Minister of Housing and Local Government and Another. 








Q.B.D.) ve iin aes gus ve bas Mee i ao 

3. Building preservation order; special architectural or historic interest ; | 
consideration of neighbouring buildings; Town and Country Planning 
Act, 1947, s. 29 (1); Town and Country Planning Act, 1959, s. 31 (3) | 


(d).—The applicants were the owners of two buildings forming part of | 
one of the most famous of the historic squares in Central London. In 
July, 1959, the local planning authority made an order for the preser- 
vation of the two buildings under s. 29 (1) of the Town and Country 
Planning Act, 1947, and notified the applicants that they had sent the 
order to the Minister of Housing and Local Government for confirma- 
tion. The applicants having made objection to the order, the Minister 
appointed an inspector to hold a public inquiry and to report to him. 
The inspector recommended that, even as part of a group of buildings, 
neither of these buildings was of special architectural or historic 
interest and that the order should not be confirmed. In October, 
1960, the Minister confirmed the order, stating in his reasons that he 
considered that the character of that part of the square should be 
preserved if at all possible and that it would be seriously impaired by 
the destruction of the two buildings, and that he was satisfied that 
in their context the buildings possessed a considerable degree of 
special architectural and historic interest. The Town and Country 
Planning Act, 1959, came into force on August 16, 1959, after the 
order was made by the planning authority, but before it was confirmed 
by the Minister. The applicants applied to the High Court under 
s. 31 (1) of the Town and Country Planning Act, 1959, to quash the 
order on the ground that any building made subject to an order under 
s. 29 of the Act of 1947 must itself have special architectural or 
historic interest and not depend on its part in a group or locality :— 
Held, the application must be dismissed because it was open to the 
local planning authority and to the Minister to consider the special 
architectural or historic interest which a building derived from its 
association with others in the setting or the group in which it existed. 
Per Lorp Dennine, M.R., and Donovan, L.J.: As the purpose of 
s. 12 (1) of the Tribunals and Inquiries Act, 1958, is to enable the 
parties and the court to see what matters the Minister has taken into 
consideration and what view he has reached on the points of fact and 
law which arise, he should state in his reasons what view he has 
formed on those points. If he does not, he fails in his duty, and the 
court can order him to make good the omission. Decision of 
Mecaw, J., 125 J.P. 555, affirmed. (Iveagh (Earl) and Others v. 
Minister of Housing and Local Government and Another. C.A.) ... 70 
4. Caravan site; existing site; extent of site; application for site licence; 
more than four years user by one caravan; enforcement notice cover- 
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ing whole area of land served out of time and quashed by Minister 
on appeal; site licence issued restricted to part of site on which 
caravan stood and small area around; Caravan Sites and Control of 
Development Act, 1960, s. 1 (4), s. 17 (1), (3).—The applicant was the 
owner of two and a half acres of land, consisting mainly of sand 
dunes, next to the seashore with a bungalow on it. Since 1955 the 
applicant had kept one caravan on the land which he let to holiday 
makers, allowing them to use the whole site for purposes incidental 
to their occupation of the caravan, such as recreation. On September 
24, 1960, within two months of the commencement of the Caravan 
Sites and Control of Development Act, 1960, the applicant applied to 
the local authority for a site licence in accordance with s. 17 (1) of the 
Act of 1960. The local planning authority did not issue an enforcement 
notice under s. 17 (3) (6) of the Act within six months after receipt of 
the application, but on April 10, 1961, they did serve an enforcement 
notice (which, on the face of it, covered the whole two and a half acres) 
on the ground that the land was being used as a caravan site without 
permission. On appeal by the applicant, the Minister of Housing and 
Local Government quashed the enforcement notice on the grounds that 
there had been an existing site for more than four years and that the 
notice was served outside the period prescribed by s. 17 (3) of the Act 
of 1960. In his letter of decision the Minister referred to the two and 
a half acres and stated “‘ the site is an existing one.”’ The applicant 
thereupon applied to the local authority for a site licence for the 
whole of the land, but the local authority issued a site licence only for 
the piece of land on which the caravan was situated and land round it 
within a radius of 20 ft. On appeal by the applicant against the 
refusal of the Divisional Court to grant an order of mandamus directing 
the local authority to issue a site licence in respect of the whole land, 
the applicant contended (i) that permission was ‘‘ deemed ”’ to have 
been given to him for the whole land under s. 17 (3) of the Act of 1960, 
and (ii) that the decision of the Minister quashing the enforcement 
notice proceeded on the assumption that the whole of the land was 
used as a caravan site and was binding on the local authority :—Held, 
the applicant was deemed to have permission under s. 17 (3) of the 
Act of 1960 only for the actual area of land which was an existing site 
within s. 1 (4) of the Act; the extent of the site had not arisen for the 
Minister’s decision and the local authority were entitled to consider 
the extent of it when issuing the site licence. (R. v. Axbridge Rural 
District Council. Ea parte Wormald. C.A.) Roe ali i 


5. Caravan site; licence; condition; validity; conditions not relating to 


physical use of land, but to control of rents, of contracts with caravan 
owners, of security of tenure, and of normal terms of a tenancy; 
Caravan Sites and Control of Development Act, 1960, s. 5 (1).—By 
s. 5 of the Caravan Sites and Control of Development Act, 1960: ‘‘ (1) 
A site licence issued by a local authority in respect of any land may 
be . . . issued subject to such conditions as the authority may think 
it necessary or desirable to impose on the occupier of land in the 
interests of persons dwelling in caravans, or any other class of persons, 
or of the public at large; and in particular, but without prejudice to 
the generality of the foregoing, a site licence may be issued subject to 
conditions—(a) for restricting the occasions on which caravans are 
stationed on the land for the purposes of human habitation, or the 
total number of caravans which are so stationed at any one time; (6) 
for control'!ing (whether by reference to their size, the state of their 
repair, or, subject to the provisions of subs. (2) of this section, any 
other feature) the types of caravan which are stationed on the land; 
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(c) for regulating the position in which caravans are stationed on the 
land for the purposes of human habitation and for prohibiting, 
restricting, or otherwise regulating, the placing or erection on the land, 
at any time when caravans are so stationed, of structures and vehicles 
of any description whatsoever and of tents; (d) for securing the taking 
of any steps for preserving or enhancing the amenity of the land, 
including the planting and replanting thereof with trees and bushes; 
(e) for securing that, at all times when caravans are stationed on the 
land, proper measures are taken for preventing and detecting the 
outbreak of fire and adequate means of fighting fire are provided and 
maintained ; (f) for securing that adequate sanitary facilities, and such 
other facilities, services or equipment as may be specified, are provided 
for the use of persons dwelling on the land in caravans and that, at 
all times when caravans are stationed thereon for the purposes of 
human habitation, any facilities and equipment so provided are 
properly maintained. (2) No condition shall be attached to a site 
licence controlling the types of caravans which are stationed on the 
land by reference to the materials used in their construction . . . (6) 
The Minister may from time to time specify for the purposes of this 
section model standards with respect to the layout of, and the 
provision of facilities, services and equipment for, caravan sites or 
particular types of caravan site; and in deciding what (if any) con- 
ditions to attach to a site licence, a local authority shall have regard to 
any standard so specified.’’ On the issue of a site licence the appellants 
sought to impose, by virtue of s. 5 (1), conditions which included the 
following: ‘‘ 28. The site rents, which are to be inclusive of all 
services except electricity, shall be agreed with the council. 29. 
Security of tenure, subject to similar conditions appertaining to a 
statutory tenancy of a dwelling-house under the Rent Acts, shall be 
granted to all caravan occupiers. 30. Site rules shall be restricted to 
those items normally covered by a tenancy agreement, and necessary 
for the good administration of the site. 31. There shall be no restriction 
on caravan occupiers as to from whom they purchase the commodities 
that they require, or on the callers that they may have for purposes of 
trade or pleasure. ‘32. No premium is to be charged for any caravan 
occupier entering the site, or any restriction as to the make or 
supplier of the caravan. Existing caravan occupiers purchasing new 
caravans shall not be compelled in any way to purchase a particular 
make of caravan or from a particular dealer. 33. There shall be no 
restriction imposed on the caravan occupiers of the formation of, or 
membership of, any form of tenant’s association, political party, or 
other organizations:’°—Held (Lorp GuEsT dissenting), s. 5 did not 
authorize the imposition of conditions which did not relate to or did 
not regulate the use of the site, but restricted the site owner’s freedom 
of contract in other respects; conditions 28 to 33 went beyond matters 
relating only to the use of the site; and, therefore, they were ultra 
vires and void. (Chertsey Urban District Council v. Mixnam’s 
Properties, Ltd. H.L.) ... one aes eee ree ‘ 


6. Caravan site; licence; existing site; use of land; waste land being 


developed as caravan site on March 9, 1960; no caravan on site on 
that date; previous intermittent use of land for caravans; caravan 
user constituting development without planning permission; time 
for serving enforcement notice expired; Caravan Sites and Control of 
Development Act, 1960, s. 13 (a).—A coastal farm of 105 acres, 
included two areas, Nos. 9A and 11, separated by a dyke, together 35 
acres in extent, which, prior to February, 1960, were, save for the 
farm buildings on area 9A and the track leading thereto, wild waste 
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scrub and marshy land. No express planning permission for the use 
of any part of the farm for the purposes of caravans had been granted. 
Between the years 1949 and 1959 the site owners’ predecessor in title 
allowed caravans to be stationed, and also allowed campers to pitch 
their tents anywhere, on the farm during the summer months and 
granted shooting rights over the land in the winter. Most of the 
caravans were placed on area 9A, and the evidence did not establish 
any substantial use of area 11. The use of the land for caravans in 
these years constituted development within the meaning of the Town 
and Country Planning Act, 1947, for a period each year substantially 
exceeding that permitted by the General Development Order, but 
no enforcement notice requiring discontinuance of that use was served. 
There was no continuity of the use of the land for caravans, and the 
use of the land for caravans was discontinued each year at the end of 
the season, but, apart from the use of the land for shooting in the 
winter, there was no change of use. No piece of land covered by a 
caravan and no caravan enclosure was identified. In October, 1959, 
the owners bought the farm and in February, 1960, they carried out 
works of development on a defined part of area 9A, including levelling, 
draining, harrowing, rolling, clearing dykes, the installation of main 
water and public telephone, and provision for housing calor gas, for 
the purpose of making that part a convenient caravan site. They also 
constructed four latrines, two of which were placed in area 11. They 
advertised the farm as a site for campers and caravanners and 
appointed a site manager to run the caravan site. No caravan was 
stationed for the purpose of human habitation on areas 9A and 11 on 
March 9, 1960. There was evidence that though at one time, including 
the season of 1960, caravanners were allowed to go wherever they 
wished to go, they were now restricted to the developed part of area 
9A. By s. 13 (a) of the Caravan Sites and Control of Development 
Act, 1960, the expression “ existing site ’’ included “land which is 
in use as a caravan site at the commencement of this Act and which 
was also used as a caravan site on March 9, 1960” and by s. 1 (4) of 
the Act of 1960 ‘‘ caravan site’? meant ‘‘ land on which a caravan 
is stationed.’’ In an action by the owners against the local authority 
who exercised the power of the local planning authority and in whose 
area the land was situated, the owners claimed a declaration that 
72 acres, or 33 acres (areas 9A and 11), of land constituted an existing 
site within s. 13, but they abandoned at the trial the claim for a 
declaration in respect of the 72 acres. It was common ground that if 
the 35 acres were in use as a caravan site on March 9, 1960, they were 
in such use at the commencement of the Act of 1960. The trial Judge 
granted a declaration that about nine acres, part of area 9A, was an 
existing site, the nine acres not having in fact been claimed as con- 
stituting the site by the owners. On appeal the owners abandoned 
any contention that the 35 acres was an existing site, and did not 
persist in any claim that the nine acres was an existing site, but invited 
405 the court to declare that various parts of this area were existing sites: 
—Held, the owners had not established any identifiable caravan site 
and there was no evidence on which the trial Judge could rightly 
have found that the area of nine acres was an existing site or which 
established that any definable part of the 35 acres ought to be treated 
as having been a caravan site. Per Curiam: it does not follow from 
the fact that no caravan was on particular land on March 9, 1960, 
that the land may not have been in use as a caravan site at that date 
for the purposes of s. 13 (a) of the Caravan Sites and Control of 
Development Act, 1960; moreover, land may be in use as a caravan 
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site, although the use is seasonal. Per HARMAN, L.J.: (i) the word 
“‘ site ’’ connotes a place habitually devoted to some purpose and 
caravans are not “stationed” for the purposes of s. 1 (4) of the 
Act of 1960, on an area where one or two of them has or have casually 
stopped for a night or more even though other caravans may have 
stopped in the vicinity for several years; (ii) a site owner should 
not be allowed to ask that a declaration be made covering whatever 
area a court shall conclude after inquiry ought to be regarded as an 
existing site within s. 13 (a) of the Act of 1960, but should set out in 
his pleading what the declaration sought is. Decision of UNGoED- 
Tuomas, J., 127 J.P. 539, reversed in part. (Biss and Another v. 
Smallburgh Rural District Council. C.A.) 7 ore we --. 364 
7. Caravan site; licence; grant with conditions derogating from existing 
user rights; need of provision for compensation; ‘“‘ caravan site ”’; 
land forming site independent of number of caravans thereon; 
Caravan Sites and Control of Development Act, 1960, s. 1 (4), s. 17 (2). 
—On an application for a caravan site licence for an existing site 
transmitted to a local planning authority under s. 17 (2) of the 
Caravan Sites and Control of Development Act, 1960, the local 
planning authority has no power to impose, by means which do not 
provide compensation for the applicant, conditions derogating from 
existing user rights which either were existing at the appointed day, 
July 1, 1948, for the purposes of the Town and Country Planning Act, 
1947, or were acquired under s. 23 (1) of that Act by four years’ use 
after the appointed day. A caravan site, as defined by s. 1 (4) of the 
Act of 1960, is the land that forms the site, not the caravans on it, 
and, accordingly, a landowner’s existing user right is a general right 
to bring caravans on the site, provided that any increase in numbers 
is not such as to constitute a material change in the use of the land 
and not merely a right to bring on to the site caravans only up to the 
maximum number which have used it during the relevant previous 
period. Decision of Sacus, J., 127 J.P. 502, affirmed. (Hartnell v. 
Minister of Housing and Local Government and Another. C.A.) ... 211 
8. Development; application for planning permission; whether applica- 
tion for planning approval of details in outline permission included ; 
certificate under Act; factual error in certificate; effect on jurisdic- 
tion to deal with application; applicant user of highway, but living 
some distance from site; whether status to move for certiorari; 
whether certiorari lies to quash decision of planning authority; Town 
and Country Planning Act, 1939, s. 37 (1) (a); Town and Country 
Planning General Development Order, 1950, art. 5.—Where an 
application for planning permission is accompanied by a genuine 
certificate under s. 37 (1) (a) of the Town and Country Planning Act, 
1959, signed by or on behalf of a genuine applicant, a planning 
authority does not lose jurisdiction to deal with the application 
merely because there is some factual error in the contents of the 
certificate. Where outline planning permission has been granted under 
art. 5 of the Town and Country Planning Order, 1950, an application 
for planning approval of details is not an application for planning 
permission which attracts the need for a certificate under s. 37 of 
the Act of 1959. Qwuaere: whether an applicant who is a user of a 
highway and has suffered inconvenience and been placed in danger by 
virtue of planning permission granted for a site, but who lives some 
distance from the site, has status to move for certiorari to quash the 
decision of the authority which has granted the planning permission. 
Quaere: further, whether certiorari lies at all to quash the decision of 
a planning authority. (R. v. Bradford-on-Avon U.D.C. and Others. 


Ex parte Boulton. Q.B.D.) 339 
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9. Development; material change of use; residential property; house 
originally private residence; subsequent use for multiple occupation 
for gain; requirement of planning permission; question of fact or 
degree whether development has taken place; no coming into use as 
two or more separate dwelling-houses; Town and Country Planning 
Act, 1947, s. 12 (2), (3) (a)—There may be a material change of use 
constituting development for the purposes of part III of the Town and 
Country Planning Act, 1947, in property which remains residential, 
i.e., houses in which people dwell where there has been a change from 
single to multiple occupation. Where property formerly in single 
private residential occupation has passed into multiple paying occupa- 
354 tion, without coming into use as two or more separate dwelling-houses 
within the meaning of s. 12 (3) (a) of the Act of 1947, the question 
whether there has been a material change of use constituting develop- 
ment is one of fact and degree. (Birmingham Corporation v. Minister 
of Housing and Local Government and Habib Ullah. Same v. 
Same and Khan. Q.B.D.). aes ded see vie sid eR 33 


PAGE 





10. Development; permission; condition; reasonableness; ultra vires; 
uncertainty; severability; permission granted subject to condition 
requiring developer to build road on his land and to dedicate as public 
highway without compensation; validity of permission with condition 
struck out; severability of parts of condition severable; Town and 
Country Planning Act, 1947, s. 14 (1), (2).—On July 12, 1960, the 
plaintiffs were granted planning permission to develop part of a plot 
of land, which lay between the Brighton Road and a river and which 
they occupied for the purposes of their business of sand and gravel 
importers, by the erection of certain plant and the provision of further 
access to the Brighton Road. The permission was expressed to be 
granted subject to conditions, of which conditions 3 and 4 were as 
follows: ‘* 3. The [plaintiffs] shall construct an ancillary road over 
the entire frontage of the site at their own expense, as and when 
required by the local planning authority, and shall give right of 
passage over it to and from such ancillary roads as may be constructed 
on the adjoining land. The ancillary road shall consist of a carriageway 
20 ft. wide with a margin three ft. wide on each side. 4. The new access 
shall be temporary for a period of five years initially, but the local 
planning authority will not enforce its closure until the ancillary 
roads referred to in condition 3 shall have been constructed and 
alternative access to the main road is available within 150 yds. of the 
temporary access.”” There was an alternative course which could be 
pursued by the local authority under the Highways Act, 1959, for 
obtaining land as the site of the road and for constructing the road 
thereon :—Held (i) (HARMAN, L.J., dissenting as to condition 3) it 
was not impossible to give a sensible or ascertainable meaning to 
conditions 3 and 4, which, accordingly, were not void for uncertainty ; 
(ii) neither condition 3 nor condition 4 was severable, and condition 3, 
as also condition 4 which fell with it, was ultra vires and void for 
unreasonableness, because condition 3 required the plaintiffs to con- 
struct a road on their land and virtually to dedicate it to the public 
without the authority being obliged to pay compensation therefor, 
while a more regular course for constructing a road at public expense, 
under which compensation for compulsory acquisition of land would 
be payable, was open to the authority under the Highways Act, 1959; 
(iii) conditions 3 and 4 being fundamental to the grant of planning 
permission, the grant itself was also void. (Hall & Co., Ltd. v. 
Shoreham-by-Sea Urban District Council and Another. C.A.)... i oe 
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11. Enforcement notice; entry consequent on steps required by notice not 
being taken; right of authority to enter for purpose of taking some 
only of steps required by notice; Town and Country Planning Act, 
1947, s. 24 (1).—On June 28, 1960, the defendant council, as planning 
authority, served an enforcement notice on a predecessor in title of 
the plaintiffs requiring the removal of certain government works 
which had been built during the war period on what was then agri- 
cultural land and had now been acquired by the plaintiffs. These 
works included buildings and tarmac and concrete surfacing of the 
land. The notice was not complied with, and the council invited 
tenders for the removal of the buildings but not for the removal of 
the surfacing and its replacement by top-soil. The question arose 
whether the council was entitled under s. 24 (1) of the Town and 
Country Planning Act, 1947, to enter on the land “ and take those 
steps ’’ where the proposed steps were some only of “the steps 
required by the notice to be taken” :—Held, in s. 24 (1) of the Town 
and Country Planning Act, 1947, the words “ those steps ” did not 
mean “all the steps required ” but referred to the preceding words 
‘* any steps required by the notice to be taken . . . [which] have not 
been taken ”’ and, therefore, the council was entitled to enter on the 
land and remove the buildings without removing the tarmac and 
concrete surfacing. (Arcam Demolition and Construction Co., Ltd. v. 
Worcestershire County Council. Ch.D.)... ins 


12. Enforcement notice; power of correcting “informality, defect or 
error’; wrong type of development alleged in notice; matter not 
raised at inquiry; exercise of discretion by Minister; Caravan Sites 
and Control of Development Act, 1960, s. 33 (5).—Prior to 1960 two 
houses (Nos. 33 and 35) were used as private dwelling-houses in the 
occupation of single householders. At the end of 1960 the respondent 
U bought both properties, and subsequently let them in multiple 
occupation, the rooms being let separately at a weekly rent, U him- 
self and his son occupying one room on the ground floor of No. 35. 
Another house (No. 14) had prior to December, 1960, been occupied as 
a private dwelling-house. The respondent K bought the house in 
December, 1960. Thereafter he occupied two rooms and a kitchen 
in it himself, and let the other rooms furnished at weekly rentals. A 
family of five persons occupied one set of two rooms at the back of 
the ground floor of No. 14 as a bedroom and kitchen. Apart from this, 
the occupants of all three houses shared the use of cooking facilities 
either on a first floor landing or in a kitchen, and all shared the 
lavatory accommodation. In April, 1962, No. 14 was occupied by 
seven families, consisting of 14 adults and nine children. In May, 
1962, the appellant corporation, as local planning authority, served an 
enforcement notice on the owner of each house in respect of that 
house. The notice in each case recited that development had been 
carried out, in that there had been a material change in the use of the 
property from that as a single dwelling-house to that as a “ house-let- 
in-lodgings,” for which planning permission had not been granted, 
and requiring that the use be discontinued. The notice did not allege 
any development in respect of No. 14 by reason of the use as a 
*“‘ separate dwelling-house ” consisting of the bedroom and kitchen at 
the back of the ground floor. The owners of the three houses appealed 
to the Minister against the enforcement notices. Inspectors were 
appointed by the Minister to hold inquiries, where it was not argued 
that there had been any development by the use of the separate 
dwelling-house in No. 14. The Minister, in quashing the enforcement 
notices, held (i) that there had been no material change in use, and 
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accordingly no development, by reason of the fact that the property 
remained residential; (ii) that correction of the enforcement notice 
in respect of No. 14, so as to allege development by reason of the use 
of a separate dwelling-house on the back ground floor, ought not to be 
directed under s. 33 of the Caravan Sites and Control of Development 
Act, 1960. On appeal by the corporation to the High Court :—Held, 
that on first ground the Minister had erred in law, and that the cases 
must be remitted to him to decide whether on the facts there had been 
development. Held, further, that the Minister was right to quash the 
enforcement notices, since no development arising from use as separate 
dwelling-houses had been alleged, and was right to refuse to amend the 
enforcement notice in respect of No. 14, since the matter of develop- 
ment on this ground had not been raised at the inquiry. Per Lorp 
ParkER, C.J.: I have very grave doubts whether cases decided under 
the Rent Acts have any real application in determining whether there 
has been use as two or more separate dwelling-houses for the purposes 
of s. 12 (3) (a) of the Town and Country Planning Act, 1947. (Birming- 
ham Corporation v. Minister of Housing and Local Government and 
Habib Ullah. Same v. Same and Khan. Q.B.D.) 


13. Planning permission; grant subject to condition; reasons for imposi- 


tion of condition not stated ix written notice; breach of condition; 
enforcement notice; decision of planning authority; validity; Town 
and Country Planning General Development Order, 1950, art. 5 (9) 
(a); Town and Country Planning Act, 1947, s. 23 (1).—By art. 5 (9) 
(a) of the Town and Country Planning General Development Order, 
1950, where notice is given of planning permission being granted 
subject to a condition, the planning authority is required to state in 
writing reasons for imposing the condition. On February 18, 1957, 
planning permission was granted on behalf of the respondents, a 
planning authority, to the appellants for the erection of a factory, 
subject to the condition that the premises should not be used in 
contravention of class 3 of the Town and Country Planning (Use 
Classes) Order, 1950, ¢.e., that the use of the premises should be 
limited to light industrial use. The notice of the planning authority’s 
decision granting this permission did not state any reason for the 
imposition of the condition. On August 17, 1962, an enforcement 
notice was served by the respondents on the appellants, alleging that 
they had contravened the aforementioned condition. Under s. 33 (1) 
of the Caravan Sites and Control of Development Act, 1960 the 
appellants appealed to the Minister to quash the notice under s. 33 (6) 
of the Act, on the ground that the condition imposed on the grant of 
the planning permission was invalid, because reasons for imposing it 
had not been stated in writing, and that, accordingly, the enforcement 
notice was also invalid. On July 31, 1963, the Minister dismissed the 
appeal. On appeal by the appellants to the Divisional Court :—Held, 
that the Minister’s decision was correct, because (a) although the 
requirement of art. 5 (9) (a) of the Order of 1950 was mandatory, 
non-compliance with that requirement did not render void either the 
notice of the planning authority’s decision or the decision itself; (b) 
even if the notice of decision were null, on the construction of s. 23 (3) 
of the Town and Country Planning Act, 1947, the enforcement powers 
under s. 23 (1) could still be effectively exercised. Quaere: whether 
the maxim qui sentit commodum sentire debet et onus operates to carry 
with a planning permission, which by virtue of s. 18 (4) of the Act of 
1847 ‘“‘runs with the land,” all attached burdens, limitations or 
conditions. (Brayhead (Ascot), Ltd. v. Berkshire County Council and 
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To Solicitors and others 
dealing with Estates and 
Charitable Trusts. 











If you or your clients are 
interested in the problem 
of Aged Persons of Low 
Income unable to live alone, 
please send for details of 


The 
Fellowship Houses Trust 


now in its 28th year 
which will gladly be supplied by 
the Managing Trustee— 
MR. JOSEPH ATKINSON, 


THE 
METHODIST 
MISSIONARY 

SOCIETY 


at work in Africa, India, the 

West Indies, Burma, Ceylon, 

Hong Kong and South East 
Asia 

LEGACIES AND GIFTS URGENTLY 
NEEDED 


FUNDS ARE REQUIRED TO CONTINUE 

THE WORK OF WORLD’ EVANGELISM 

THROUGH PREACHING, TEACHING AND 
HEALING 

The provision of Christian Literature for Overseas 

countries, the erection of Churches, Hospitals 

and Schools and the maintenance of staff require 
your help 


25 MARYLEBONE ROAD, 
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‘christian action gets things done!’ 


. .@ London vicar’s summing up of Christian Action 


Christian Action has the reputation for swift, efficient action on 
matters that challenge the Christian conscience—racial intolerance, for 
example, or slum housing. Far from believing that ‘religion and 
politics don’t mix”, Christian Action believes that it is impossible to 
profess the Christian faith and not be involved deeply in political 
issues and public life. 

A fellowship of Christians and of all who respect the teachings of 
Jesus, Christian Action is supported by people of all denominations 
and political affiliations, and of none. It has established the Defence 
and Aid Fund to aid victims of racial intolerance in Southern Africa 
and, more recently, the Homeless In Britain Fund, to assist those worst 
affected by Britain’s current housing shortage. Legacies, Bequests and 
Deeds of Covenant are urgently required, and can be earmarked for 
particular purposes. Please help to bring our needs to the notice of 
your clients. 

Christian Action is registered as a Charity 

under the Act of 1960. Registration No. 21/2862. 

Full particulars from the Secretary, 

Christian Action, (Dept. Lri.1) 2 Amen Court, London, EC4 
Chairman of the council: Canon L. John Collins 

Solicitors: Messrs. William Charles Crocker 


54, Gracechurch Street, London, EC3 
Bankers: Barclays Bank Ltd., New Bridge Street, London, EC4 
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